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Sweeney vs. Schuylkill Railway Co. 



Negligence - Obstruction near car tracks - Duty of 

passenger. 

It is vain for a passenger ali^ting from a street car to say Oiat 
she did not see the obstnutioii which caused her injury, when, by 
losing her sense of sight, she would have seen her duiger and be«i 
able to avoid iti 

Motion to take off nonsuit. No. 237, March Term, 1919. 

M. J. Ryan, for motion. 

C. A. Snyder and A. L. Shay, contra. 

BERGER, J. November 29, 1920. 

The plaintiff brought her action for the recovery of 
damages for personal injuries sustained by her, as the re- 
sult of a fall, as she alighted from one of the street railway 
cars operated by the defendant. The statement of claim 
alleges that she was a passenger on one of the defendant's 
cars on July 26, 1918, and that when it had come to a full 
stop at her destination, or at stop No. 9, she alighted from 
the car and "stepped and fell into and over a pile of loose 
stones deposited at said atop" in her immediate way. The 
negligence alleged is the carelessness of the defendant in 
permitting the pile of stones to remain at the stopping place. 

She testified that the accident happened at seven A. M. 
She was unencumibered and the only passenger to alight. 
in describing how she alighted she said that "In getting 
off the car I stepped down with my left foot into a pile of 
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rocks and dirt, and in stepping there they gave way and I 
fell." She did not see the pile of stones upon which she 
stepped. It was circular and three to four inches high, but 
she did not see it until after she had fallen. It was day- 
light, and nothing obstructed her view. At the close of 
the plaintifTs case a con\pu]sory nonsuit was entered, and 
the case is now before the court in banc on a rule to show 
cause why it should not be stricken off. 

Assuming that the defendant was negligent in permit- 
ting the pile of stones to remain for a long period of time 
prior to the idaintiff's injuiy at stop No. 9, the duty never- 
theless rested upon her to use her senses, and to exercise or- 
dinary care, in alighting from the car upon which she was a 
passenger. It is vain for her to say that she did not see the 
obstruction which caused her fall, when by using her sense of 
sight, she would have seen her danger and been able to avoid 
it. For the reasons stated by the trial judge in entering 
the nonsuit, and upon the authority of Twersky v. Pennsyl- 
vania Railroad Ck>., Appellant, 261 Pa. 6, 10, and Baron v. 
Wilkes-Barre Railway Co., Appellant, 71 Pa. Superior Ct. 
103, 108, the rule to strike off tiie compulsory nonsuit must 
be discharged. 

AND NOW, November 29, 1920, the rule to strike off 
the compulsory nonsuit is discharged, and tiie prothtmotary 
is directed to enter judgment in favor of the defendant upon 
payment of the jury fee. 



Brobst vs. Troy 



Waygoing crops - Forfeiture of crop by ending tenancy. 

A tenant for years is entitled to but one rrop of winter grain, 
as a waygoinff crop, lor each year of his tenancy. 

A waygoing crop may be forfeited by the leseee teniilinatliig hia 
tenancy. 
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DcmurTer. No. 302 September Term, 1920. 
B. V. OUare for plaintiff. 
R. F. Hicks for defendant. 
BERGER, J. November 29, 1920. 

The plaintiff, Charles Brobst, brought this action 
agfainst Grant Troy, the defendant, for the recovery of the 
value of a crop of rye which he had sowed upon a farm then 
in his possession, under a written lease with the owner, 
Lawrence Singley. The lease was for the term of five years 
from Augrust 24, 1917, with the privilege on the part of 
the lessor to surrender the farm at any time during the 
term by giving three full months' notice to the lessor. On 
or before August 5, 1919, the plaintiff served a written 
notice upon the lessor of his intention to vacate the farm 
three months thei'eafter, and "in the fall of 1919," before 
the expiration of the time specified in the notice, sowed 
the crop of rye which the defendant, Grant Troy, wiio was 
in possession of the farm under the owner, Lawrence Sing- 
ley, on July 20, 1920, prevented the plaintiff from harvest- 
ing and converted it to his own use. The foregoing is a 
sununary of the material facts averred in the plaintiff's 
statement, which are admitted by the defendant by virtue 
of the affidavit of defense filed by him under the provisions 
of Section 20 of the Practice Act of 1915, denying, as a 
matter of law, the right of the plaintiff to recover. 

The plaintiff contends that he has set out a good cause of 
action against the defendant for a wrong committed in pre- 
venting him from harvesting the crop of rye as a waygoing 
crop, and for the conversion of it to his own use. The con- 
tention of the defendant is that the plaintiff's statement 
does not set forth a good cause of action, because the facts 
averred therein are insufficient to entitle the plaintiff to 
the crop of rye as a waygoing crop. The question for de- 
termination therefore is whether a tenant, under a lease for 
a term of years commencing August 24th., terminable at the 
will of the tenant upon three months' notice to the land- 
lord, can, after giving notice of his intention to quit, and 
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after having had an opportunity of harvesting any crop of 
winter grain which he may have sown in the summer or 
the fall of the year previous to the year in which he elects 
to terminate his tenancy by notice, sow a crop of winter 
grain and claim it as a waygoing crop. 

At common law a tenant for years was not entitled 
to emblements where his estate expired by its own limita- 
tion, for it was his folly to sow where he could not reap, 
but by "Pennsylvania common law the tenant is entitled to 
the waygoing crop where the term ends, as is usual, in the 
spring. He is entitled to return during the summler after 
his estate has expired, and take his grain, which was sown 
in the previous autumn." Mitchell on Real Estate and Con- 
veyancing, 167, 168. Had the lease out of which the con- 
troversy at bar arises been executed in the spring of the 
year, as is customary, the only ground upon which the 
right of the plaintiff to the waygoing crop could be ques- 
tioned would be his surrender of the leasehold before the 
expiration of the term. The lease having been executed and 
the tenancy having begun on August 24th., makes it neces- 
sary to consider and pass upon the contention of the plain- 
tiff that the custom entitling a tenant to the waygoing crop 
is applicable to all leases for a term of years regardless of 
the time or season of the year when they take effect. 

In Stultz v. Dickey, 5 Binney's Reports, 285, the lead- 
ing case upon the subject, evidence was received over the 
objection of the defendant to prove the general custom in 
the state that the tenant for a term certain is entitled, after 
the expiration of his lease, to enter and take away the crop 
of grain which he put in the ground the preceding fall. On 
appeal, the action of the court below was sustained in an 
opinion by Tilghman, C. J., in the course of which he said 
(288) :- "In the nature of the thing it is reasonable, that 
where a lease commences in the spring of one year, and 
ends in the spring of another, the tenant should have tiie 
crop of winter grain sown by him the autumn before the 
lease expired, otherwise he pays for the land one whole year 
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without having the benefit of a winter crop. If the parties 
intend otherwise, it is easy to control the custom by an 
express provision in the lease." It will be noted that the 
custom was held to be good because it was reasonable. In 
the later case of Demi v. Bassler, 1 F. & W. 224, the reason 
for the custom was stated to be that "if a tenant rents 
a farm for one year, it is understood that he is to take one 
crop of each kind of grain cultivated," and in the appli* 
cation of this principle it was held that it wns unreasonable, 
and therefore not a good custom, to allow a tenant whose 
lease expired April 1st., and who sowed oats in the month 
of March preceding, to take the crop at maturity as a way- 
going crop. This doctrine received the approval of the late 
Chief Justice Sharswood in a lecture before the Law Acad- 
emy of Philadelphia, tracing the development of a wide- 
reaching common law, as appears in Commonwealth, Ap- 
pelant, V. Lehigh Valley Railroad, 165 Pa. 162, 171. More 
recently the cases sustaining this view of the law were cited 
in Myers v. Elmer, 17 D. R. 413, 414. This doctrine is pe- 
culiarly applicable to the case at bar, because if the con- 
. tention of the plaintiff were sustained it would enable him to 
take three crops of rye under a tenancy of but two years, 
and would compel the owner of the land, or his next tenant, 
to go longer than one full year before being able to harvest 
a crop of winter grain. 

The contention of the defendant that the plaintiff for- 
feited his right to the crop of rye, which he sowed as a 
waygoing crop, if any he had, is also sustained on the ground 
that the termination of the tenancy by the act of the lessee 
worked a forfeiture of the crop to tiie landlord; Waugh's 
Executors v. Waugh, 84 Pa. 350, 358. For the reasons stat- 
ed the demurrer must be sustained. 

AND NOW, November 29, 1920, demurrer sustained. 
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Williams vs. Independent Americans 



Funeral benefits - Dues in arrears - Disability allow- 
ances. 

Where an action is brought against a beneficial aasociation to 
collect a funeral benefit the defendant cannot set up as a defense 
that the deceased was in arrears in his dues or assessments when 
he was entitled to a sum for allowance for a disability in excess ot 
such dues or assessments. 

Motion for new trial. No. 182, March Term, 1919. 
A. D. Knittle and E. J. Maginnis, for motion. 
R. R. Koch and M. A. Kilker, contra. 
BERGER, J. September 13, 1920. 

Sarah Williams, the widow of George Williams, recover- 
ed judgment in the sum of two hundred and Mty d<^lars 
in an action before a justice of the peace against Monument 
Council No. 847, Order of Independent Americans, for a fun- 
eral benefit claimed by her on account of the death of her 
husband, who was a member of that Order. The defendant 
appealed and the case was tried upon the transcript of the 
justice of the peace as a statement of the claim!, llie de- 
fense was that the plaintiff's decedent was more than thir- 
teen weeks in arrears in the payment of his dues at the time 
of his death and therefore plaintiff was not entitled to fun- 
eral benefits, under the provisions of Section 5 of Article 
X of the defendant's Constitution. 

The uncontradicted evidence is that George Williams 
was on the membership roll of the defendant when he died 
October 26, 1918. He had paid his last dues, at the rate 
of fifteen cents, weekly, on June 7, 1918, and at the time 
of his deatii he owed two dollars and forty-nine cents in 
dues, according to the account of the Financial Secretary of 
the defendant, or for a period of nearly seventeen weeks. 
The Constitution of the defendant provides that no funeral 
benefits shall be paid for the death of a member who is 
thirteen weeks or more in arrears. Meetings of the Council 
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were held weekly and the rules and regrulations required 
dues to be paid at the meeting room. On September 27, 
1918, which was the ending of a quarter, no meeting was 
held on account of tiie prevalence of influenza, and there is 
no evidence that any meeting was held thereafter before 
the death of Williams. He was not in arrears on September 
27th. Article XVI of the Constitution provides that the 
dues of a member cannot be charged as arrears until after 
the adjournment of the Council. Article XXIII of the By- 
laws of the State Council, which is binding upon the de- 
fendant, provides that a member may be suspended for non- 
payment of dues, but not expelled for that cause, and re- 
quires notice in writing to be mailed to the delinquent at 
his last stated address. There is no evidence that the name 
of the decedent was placed upon a delinquent list, or that 
notice of delinquency was mailed to him. 

On July 12, 1918, the Relief Comimittee of the Council 
reported that George Williams was injured June 30, 1918, 
and entitled to two dollars and twenty-flve cents in benefits, 
and on July 19th another report of that committee was 
that he was entitled to ninety cents additional in benefits and 
that he had recovered July 15th. This sum of three dollars 
and fifteen cents, found by the Relief Committee to be due 
the decedent, was never paid. At the meeting of the Council 
held July 12th, on motion of Frank Faust, a member of 
the Order but not a member of the Relief Committee, it 
was determined to withhold the payment of benefits awarded 
by the Relief Committee until after Williams had been no- 
tified to appear at a meeting of the Council in reference to 
his injury. Williams was notified to appear, but failed to 
do so. No further action in regard to the payment of sick 
benefits to him was taken. 

At the trial the defendant offered to prove that Will- 
iams had received his injuries in a fight; that he was no- 
tified that his benefits were withheld and would not be paid 
until he appeared before the Council, but that he failed to 
do so; that benefits were not customarily paid by the Relief 
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Committee, but that a motion of the Council authorizing 
payment was a condition precedent to payment; that 
Williams had made declarations, after July 12th, and be- 
fore October 26th, the date of his death, that he was no 
longer a member of the Order. All these offers were over- 
ruled and at the close of the case a verdict was directed in 
the plaintiff's favor, no evidence having been offered or in- 
troduced to show that the defendant had ever, by its action, 
determined that Williams was not entitled to the benefits 
which the Relief Committee had awarded him. A motion 
for a new trial, based on the allegation that the court erred 
in rejecting the defendant's offers of testimony and by di- 
recting a verdict against the defendant, which was filed, is 
now before us for disposition. 

The defendant is a beneficial association and the burden 
was upon it to prove that the deceased was not a member 
in good standing at the time of his death; Crumpton v. 
Pittsburgh Council No. 117, 1 Pa. Superior Ct. 613, 623; 
Sullivan v. Supreme Council of the Catholic Mutual Benefit 
Association, Appellant, 266 Pa. 67. If the defendant either 
introduced evidence, or if the court overruled offers of com- 
petent evidence tending to prove that the deceased was in 
arrears at the time of his death, the motion for a new trial 
must prevail. It is undisputed that the deceased had not 
paid any wieekly dues for a period of nearly seventeen weeks 
immediately preceding his death, nevertheless his name had 
not been placed upon the list containing the names of those 
who were delinquent, and no notice of delinquency had been 
mailed to him. The dues of the members of the Council 
were payable weekly at its meetings. Some members paid 
their dues to the Financial Secretary at places other than the 
place of mieeting, but Section 1 of Article XVI of the Con- 
stitution provides that "The dues of a member of a Coun- 
dl cannot be charged as arrears until the Council has ad- 
journed." There was no meeting of the Council after Sep- 
tember 27, 1918, when the deceased was not in arrears, 
until after his death. Consequently the dues of the de- 
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ceased, amounting to two dollars and forty-nine cents at 
the time of his death, could not have been charged to his 
account as arrears, because the time for making his pay- 
ment did not expire until after the adjournment of a meet- 
ing, which would be held after September 27, 1918. We 
are of the opinion, therefore, that the uncontradicted evi- 
dence is that the decedent was not in arrears in the pay- 
ment of his dues at the time of his death, within the mean- 
ing of the Constitution of the Council. 

Assuming that we are in error in thus construing 
Section 1 of Article XVI of the Constitution, it becomes 
necessary to consider whether the deceased was thirteen 
weeks or more in arrears at the time of his death, not- 
withstanding sick benefits in the sum of three dollars and 
fifteen cents had been found to be due him by the Relief 
Committee. In Holyland v. Fi-otected Home Circle, Appel- 
lant, 71 Pa. Superior Ct. 66, it is held that where there is 
due to a member of a beneficial society a disability allow- 
ance greater than asessments due, the society cannot set 
up a forfeiture for non-payment of assessments. The de- 
fendant does not dispute this principle of law, but contends 
that the evidence introduced, and that offered by it which 
was rejected by the court, is sufficient to establish that 
no sick benefits were due the deceased, so as to be appli- 
cable to the payment of his dues, thus raising a question 
for determination by the jury, if the contention be correct. 

Section 1 of Article X of the Constitution constitutes 
the counselor, vice-counselor and the assistant recording 
secretary of the Order the Committee of Relief to visit sick 
and disabled membeis, and authorizes that committee to 
pay weekly sums to members of the Order who are qualified 
and entitled to receive benefits under the provisions of the 
Constitution and By-laws. Section 2 of Article X of the 
Constitution excepts from the payment of benefits those 
whose sickness or disability proceeds from intemperance or 
other immoral conduct. Section 6 of the same article gives 
the Relief Committee, in cases where they believe the sick- 
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ness or disability to be feigned, the right to refer the ques- 
tion of sickness or disability to one or more physicians, 
whose decision, if approved by the Council, shall be final, 
unless an appeal to the State Council be taken. In no other 
case is the approval of the Council required before the pay- 
ment of benefits can be made, from which we conclude that 
the power of the Relief Committee, unless corruptly exer- 
cised, to determine that Williams was entitled to sick bene- 
fits in accordance with the Constitution and By-laws of 
the Order was absolute, and that their action does not re- 
quire the approval of the Council. The report of the Re- 
lief Committee on July 19th, that the sum of three dol- 
lars and fifteen cents was due the deceased by the Order 
for sick benefits was, in oui- opinion, under the evidence in 
this case, binding upon the Order. The very least that can 
be said in favor of the report of the Relief Committee is 
tiiat it was prima facie evidence that three dollars and fif- 
teen cents was due the deceased. Granting, for the sake 
of argument, that the ordei' might have withheld payment 
until it had detennined whether the disability or sickness 
of Wilhams was due to intemperance or immorality, and in 
the event of a decision adverse to him, to decline payment, 
it never proceeded to a determination of that question, 
which remains undetermined to this date, but sought to 
have it determined by the jury as a defense to this action. 
For these reasons the motion for a new trial must be over- 
ruled. 

And now, September 13, 1920, the motion for a new 
trial is hereby oven-uled and judgment is directed to be en- 
tered upon the verdict in favor of the plaintiff upon pay- 
ment of the jury fee. 
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Wenzel vs. Brennan 



Bight of action - Le^al and use plaintiffs - Waiver by 
lessor. 

The rigiit of a use plaintiff to maintain an action depends upon 
the right which the legal plaintiff has to maintain an action against 
the defendant. 

When the lessor releases the sub-lessee he waives all rights which 
he had against the lessee. 

Motion for new trial. No. 210, March Tei-m, 1919. 
J. B. Reilly and B. J. Duffy, for rule. 
R. J. Graeff, contra. 
BERGER, J. September 13, 1920. 

This is an action upon a written contract between David 
J. Brennan and Christ Wenzel by which Brennan, who was 
the owner of a building in Tamaqua known as Brennan's 
Cafe in which a retail liquor business was conducted, leased 
the building to Wenzel for a period of three years, from 
June 8, 1915, at a monthly rental of fifty dollars. By the 
lease Wenzel was given an option to purchase the building 
for seventeen thousand dollars, subject to the right of sale 
by Brennan at any time during the terra, after first hav- 
ing given Wenzel notice of his intention to sell, in case he 
did not exercise his option. If the option was not exercised 
by Wenzel, or if the property was not sold by Brennan to 
some other person during the three year term, the lease 
was to be considered as renewed for a further term of three 
years, unless one or both of the parties thereto gave thirty 
days notice prior to June 8, 1918, of an intention to terminate 
it. The good will, license, fixtures and certain personal proper- 
ty in a schedule attached to the lease, and made apart thereof 
were sold, assigned, transferred and set over by Brennan 
to Wenzel upon payment of seventeen hundred dollars by 
him, with the proviso that if the real property was sold by 
Brennan, or if the lease was not extended at tiie end of 
tile term, or if Brennan terminated the lease by giving the 
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required notice, Wenzel was to surrender the retail liquor 
license to Brennan and leave upon the premises the flx- 
tui-es and personal property enumerated in the schedule 
aforementioned, or articles of like kind and value, and Bren- 
nan was to repay Wenzel the sum of seventeen hundred 
dollars, but if Wenzel did not deliver the retail liquor li- 
cense to Brennan, or was unable to do so on account of its 
revocation, he was to forfeit all claim to the seventeen hun- 
dred dollars. 

On the date of the execution of the lease it was as- 
signed to Wm. B. Shugars. At that time the property was 
occupied by a man named Lynch as the licensee, and his 
license was evidently transferred to Harry G. Wenzel, who 
had it renewed from time to time. Three months prior to 
June 8, 1918, Wenzel gave Brennan notice of his intention 
to terminate his lease at the expiration of three years, and 
at the end of that period vacated the premises, left the re- 
tail license upon the premises, and delivered the furniture 
and personal property enumerated in the schedule, or imip- 
erty of like kind and value, to Brennan, who accepted it 
with an expression of satisfaction. Brennan, before hia 
death which occun'ed October 24, 1918, refused payment of 
the seventeen hundred dollars to Wenzel, and his widow, 
Bridget Brennan, his executrix, having also refused pay- 
ment, this suit was brought. The lease and the sale of 
the good will, fixtures, personal property, and license was 
to Christ Wenzel, but the person to whom the license was 
transferred and who occupied the leased premises through- 
out the entire three yeai' term was Harry G. Wenzel. The 
surrender of the premises and the delivery of the fixtures, 
license and personal property were made by Harry G. Wen- 
zel. The defendant's admissions of the 6th, 7th, 8th, 9th 
and 10th paragraphs of the plaintiff's statement in her 
affidavit of defense are conclusive that the substitution of 
Harry G. Wenzel as the tenant in place of Christ Wenzel, 
was with the lessor's consent. The foregoing statement of 
the fids ^uas established by the admissions contained in 
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the i^e&dinKs, together with the uncontradicted evidence 
at the trial, at the close of which the court directed a ver- 
dict in favor of the plaintiff for the full amount of his claim. 

A motion for judgment n, o. v. in favor of the defend- 
ant has been filed, based on the refusal of the court to af- 
flrm the second point for charge asking for a direction of a 
verdict in her favor. A motion for a new trial was also 
made by the defendant and reasons to support it have been 
filed. These motions do not require a separate consideration, 
because the motion for a new trial also raises the question 
raised by the motion for judgment n. o. v. The theory of 
ttie defense is <1) that the lessee could only demand the 
repayment of the seventeen hundred dollars in the event 
that ttie lease was determined by the lessor's action; <2) 
tiiat the seventeen hundred dollars was the consideration 
paid by the lessee for the good will of the licensed premises 
for the term stated in the lease, and having had the en- 
joyment thereof, he could not recover its value at the end 
of the term ; and (3) that under the pleadings and the evi' 
dence no right of recovery by the use plaintiff has been es- 
tablished. We shall consider these contentions in the or- 
der in which they are stated. 

The first contention is that the clause in the lease "in 
the event the lease is not extended at the. end of the term," 
relates solely to a failure by the lessor to extend tiie lease, 
and that the lessee had a three year term under the lease 
which automatically renewed itself at the expiration of iimt 
period for an additional period of three years, unless he had 
forfeited his rights under the lease by the commission of 
some act or acts of forfeiture enun^erated therein. This 
construction of the lease, it seems to ua, ignores entirely the 
provision that "In the event of both, or either of the par- 
ties, failing to notify the other of an intention to remove 
or cancel this lease thirty days before the end of the said 
three year term, then this lease shall be considered as re- 
newed for an additional period of three years." We construe 
this provision to mean that either party acting alone, or 
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both acting: jointly, had the power to give the notice thirty 
days before the expiration of the three year period requisite 
for its determination. It is admitted that the lessee gave 
such notice, and, in our opinion, that was sufficient to ter- 
minate the lease. 

If, as the defendant contends, the seventeen hundred 
dollars represented the value of the good will only, there 
would have been no need for attaching to the lease a sched- 
ule of the personal property, which -was transferred by the 
lessor to the lessee, and which, under certain contingencies, 
he was to redeliver to the lessor, or if the good will for a 
three or a six yeai- tenii was considered as having any value 
beyond that for which compensation was made to the lessor 
by the payment of a monthly rental for the licensed prem- 
ises and by allowing him to use seventeen hundred dollars 
of the lessee's money duiing his tenancy, it is likely that a 
valuation would have besn placed by the parties upon the 
good will, as well as the personal property, when the agree- 
ment was drawn and executed. Moreover, the surrender 
of the premises at the end of the teiin, together with the 
license to sell liquor at retail upon the demised premises, 
placed the good will again into the hands of the lessor. 
Under the terms of the lease and the uncontradicted evi- 
dence we are of the opinion that Christ Wenzel was entitled 
to the repayment of the sura of seventeen hundred dollars 
after the notice given by him to the lessor of his intention 
to teiminate the lease, and upon the suii'ender of the fix- 
tures, license, personal pi-operty and the delivery of the 
possession of the premises. 

But the defendant also contends that the use plaintiff 
wa« not entitled to recover because he had not established 
the consideration for the assignment of the lease to him by 
Christ Wenzel, the lessee, to which assignment the lessor 
had given his consent in writing. It is established by the 
l^eadings that the lessor waived any question which might 
have arisen from the occupancy of the premises by Harry 
G. Wenzel instead of Christ Wenzel. It seems quite clear 
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therefore that the right of the use plaintiff to recover was 
entirely dependent upon the legal plaintiff's right of re- 
covery, for, as was said in Howes v. Scott, 224 Pa. 7, a case 
wherein the right of recovery by the use plaintiff was in- 
volved, "The right to maintain this action does not de- 
pend upon the interest which the use plaintiff may have in 
the result. It depends solely upon whether the legal plain- 
tiff has a cause of action against the defendant. If he can- 
not maintain the action, the use plaintiff cannot do so. If 
the legal plaintiff has a good cause of action, it is imma- 
terial, so far as the defendant is concerned, whether the 
use plaintiff has any interest or not. That is a matter which 
concerns the legal and the use plaintiffs and not the defend- 
ant" For the reasons hei"einabove set forth both motions 
must be overruled. 

And now, September 13, 1920, the motions for a new 
trial and for judgment n. o. v. are oveiTuled. Let judgment 
be entered upon the vei'dict in favor of the plaintiff upon 
payment of the jury fee. 



Rodestein vs. Fiied 



Statement of claim - Affidavit of defense. 

The statement must set forth a cause of action with accuracy 
and precision and the proofs must correspond. 

An action founded upon a breach of an express contract cannot 
be sustained by proof of a breach of an implied contract. 

An averment in an affidavit of defense that the goods were 
bought upon an express contract is sufficient to defeat judgment in 
an action up<m a book account. 

Rule for judgment No. 205, March Term, 1920. 
J. H. Garrahan, for rule. 
R. P. Swank, contra. 
BERGER,J. November 1, 1920. 



oyGoo»^Ic 



16 Rodestdii vs. FrM 

This is an appeal from the jud^nnent of a justice of the 
peace. The plaintiff, in his statement filed pursuant to our 
rule of court which provides that in such cases the plead- 
infTB shall in all respects conform to the Practice Act of 
1915, unless the parties agree in writing to proceed on the 
transcript, founds his action upon a book account for goods 
sold and delivered. An implied contract therefore is the basis 
of the claim. The defendant filed an affidavit of defense 
denying generally any indebtedness to the plaintiff, and set- 
ting up that the goods for the value of which this suit is 
brought, were bought upon a special contract of warranty 
with the plaintiff's salesman, and that he returned the goods 
promptly after having discovered that they were not as 
warranted. The plaintiff then took a rule for judgment for 
want of a sufficient affidavit of defense and assigned eight 
reasons in support thereof. After argument of the rule, 
and before its disposition by the court, the defendant asked 
leave to file a supplemental affidavit of defense. 

The supplemental affidavit of defense, which sets out the 
defense in greater detail than the original, in the 12th para- 
graph avers the return of the goods on December 13, 1920, 
and the refusal of the plaintiff to receive them, and in the 
6th, 7th, 8th, and 9th, paragraphs avers that the goods were 
obtained upon an oral contract made with the plaintiff's 
salesman. The plaintiff, in the brief filed in opposition to 
the allowance of a supfdemental affidavit of defense, states 
that the only new matter in the supplemental affidavit of 
defense appears in paragraph 12. Thus it is unquestioned 
that the original affidavit of defense avers that the 
goods were obtained upon an express, and not up- 
on an implied, contract. Moreover, if the action 
had been founded upon an express contract, the plaintiff's 
statement would doubtless have shown whether the con- 
tract was oral or in writing, as is required by Section 9 of 
the Practice Act of 1915. 

It is well settled that the plaintiff's statement must set 
forth his cause of action with accur^y and precision, and 
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that the proofs must correspond:, Cullen, Appellant, v. 
Stough, 258 Pa. 196, 199. An action founded upon a breach 
cf an express covenant cannot be sustained by proof of a 
breach of an imiplied covenant: Dodson Coal Co., Appellant, 
V. Delano, et al., 258 Pa. 385. And so an averment in an 
affidavit of defense that the goods purchased were bought 
upon an express contract is sufficient to defeat judgment 
in. an action upon a book account : Schaefer v. Lange, Ap- 
pellant, 37 Pa. Superior Ct. 617. See also The White Co- 
Appellant, V. Quin, 71 Pa. Superior Ct. 404. 

The rule for judgment for want of a sufficient affidavit 
off defense nnist therefore be dischai'ged upon the original 
affidavit of defense, which makes It unnecessary for us to 
pass upon the application for leave to file a supplemental 
affidavit of defense. 

And now, November 1, 1920, rule for judgment for 
want of a sufficient affidavit of defense discharged. 
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Angello vs. Phila. & Reading C. & I. Co. 



Compensation - Statement in writing of facts - Answer 



Where a conclusion of fact is dednceii from other facts establish- 
ed the latter facts should be fully set forth in writing. 

Section 425 of the Workmen's Compensation Act of 1919 re- 
quires the boanl to make a statement in writing of the facts found 
by it 

Under Section 423 of the said act the board may disregard the 
findings of fact made by the referee. It may, in addition to the 
evidence taken before the referee, take other evidence, and it may 
base its findings either upon the evidence taken before the referee 
and the board, or exclusively upon that taken before the board. If 
the board takes into consideration the evidence taken before the 
referee, that fact should be made to appear of record. 

Under Section 416 of the said act the board may treat a failure 
to answer a material allegation in a petition as an admission, or re- 
quire proof of the fact, notwithstanding the admission. When the 
board elects to disregard such an implied admisBion, and requires 
proof of the fact of its own motion, its action should be made a 
matter of record. 

Admissions may be established by pleadings, even though the 
pleadings were filed in an action wherein the parties are not identical 
with those upon the record. 

Appeals from the action of the Compensation Board to the court 
of common pleas can only be taken on matters of law. The evidence 
only becomes a part of the record for the purpose of review, when 
by an exception filed the question that there is no competent evi' 
dence to sustain the award is raised. 

Appeal from Compensation Board. No. 374, May Term, 
1920. 

J. M. Price, for plaintiff. 
Whalen & Ellis, for defendant. 
BERGER, J. September 27, 1920. 

This petition, filed by the defendant above named, pur- 
suant to sec 418 of Article IV of the Act of June 26, 1919, 
P. L. 642, amending the Workmen's Compensation Act of 
1915, to modify an agreement for the payment of compen- 
sation to Josephine Angello on account of the accidental 
deatii of her husband, James Aingello, while in the course 
of his employment for the Philadelphia and Reading Coal 
and Iron Company, the employer, was filed September 27, 
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1919. It is based on the allegation that Josei^ine Angelic, 
while the agreement for compensation was effective as to 
her, claimed and was awarded, as the common law wife of 
Pidele Martuscelli, insurance from the United States War 
Risk Insurance Bureau, on policy No. 277149, for five thou- 
sand dollars, in which she was named as the beneficiary by 
the insured, who died in service September 27, 1918. It 
is further alleged in the said petition that "Her right to 
compensation under said Agreement has ceased on account 
of changed status." On October 9, 1919, Josephine Angello 
made answer to the petition and failed entirely to deny that 
she was in receipt of War Risk Insurance, awarded upon her 
claim that she was the common law wife of Fidele Martus- 
celli, or that her right to compensation under the compen- 
sation agreement had ceased on account of a change in her 
status as the widow of James Angello. The petition to modi- 
fy was originally referred to referee T. C. Seidel of the Sec- 
ond District for investigation and determination, but was 
subsequently assigned at the request of the petitioner, to 
Warren C. Graham of the First District. After hearing, he 
refused the petition on the ground that the comjnon law 
marriage of Josephine Angello with Fidele Martuscelli had 
not been established, and from this decision an appeal was 
taken by the petitioner to the board, which granted a hear- 
ing de novo, January 7, 1919. The hearing de novo was 
held at Pottsville March 9, 1920, and resulted in a refusal 
of the petition. Hence this appeal. 

The board made no statement in writing of the facts 
found by it, as is required by Section 425 of the Act of 
June 26, 1919, supra. In Gurski v. Susquehanna Coal Com- 
pany, Appellant, 262 Fa. 1, it was said that a "referee should 
make his findings of fact so comprehensive and explicit as 
to disclose the full story of the accident," and from Flack- 
er, Appellant, v. Carnegie Steel Company, 263 Pa. 118, it 
appears that the board is held to a higher degree of care 
than the referee, in making its statenmt of facts in writing. 
In Glaser v. Canfield, 27 D. R. 861, it was said by Auden- 
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ried, P. J., in speaking of the duty of the board to state in 
writing .its findings of fact, that "where a conclusion of 
fact is deduced from other facts established by the evidence, 
the, .latter facts should be fully set forth in writing." A 
reference to the opinion of the board and to a certified copy 
of tiie testimony taken by it at the hearing de novo fails 
tq disclose whether the boai'd, in reaching its conclusion, 
took into consideration either the referee's findings of fact, 
©r the testimony taken before him. Section 423 of the Act 
of June 26, 1919, supra, provides that in appeals from the 
award of the referee "the board may disregard the findings 
of fact of the referee, and may examine the testimony taken 
before such referee, and if it deem proper may hear other 
evidence, and may substitute for the findings of the referee 
such findings of fact as the evidence taken before the referee 
and the board, as hereinbefore provided, may, in the judg- 
ment of the board, require, and may make such disallowance 
or award of compensation or other order as the facts so found 
by it may I'equii'e." Prior to the passage of this amendment 
the testimony taken before the referee might only be ac- 
cepted by the board as evidence at a hearing de novo by 
agi'eement of the parties : McCauley v. Imperial Woolen 
Company, et al, Appellant, 261 Pa. 312, 319. We are of 
the opinion that "may" in the section above quoted is used 
in a directory, as distinguished from a mandatory sense, 
and that the legislative purpose was to enable the board to 
resort to the testimony taken before the referee in the ab- 
sence of an agreement between the pai'ties, but did not make 
it compulsory for it to do so. If the board, therefore, in 
making its findings after a heaiing de novo, takes into con- 
sideration both the testimony taken before the refei'ee and 
that taken before it, such action should appear of record in 
oi"der to enable the court, on appeal, to determine with cer- 
tainty upon what testimony the board acted. 

Section 415 of Article IV of the Compensation Act of 
1915, which prescribed the effect to be given to an answer 
filed to a petition in compensation cases, provides that 
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"Whenever all adverse pai'tiea in interest have concurred in 
the answer, all facts not denied therein shall be deemed 
admitted, and no testimony shall be required from the pe- 
titioner or petitioners, or heaid on behalf of the adverse 
parties, upon any fact not conti'ovei-ted in such answer." 
Section 416 of the Act of June 26, 1919, which supersedes 
it by amendment, provides that "Every fact alleged in a 
petition not specitically denied by an answer so filed by an 
adverse party shall be deemed to be admitted by him. But 
the failure of any adverse party or of all of them to deny 
a fact so alleged shall not preclude the board or referee be- 
fore whom the petition is heard from requiring, of its or his 
own motion proof of such fact," Both the referee and the 
boEird acted upon the petition as though it had plainly alleged 
without setting forth the evidence upon which the petition- 
er relied, that the claimant had changed her status as the 
widow of James Angello to that of having become the widow 
of Fidele Martuscelli. Under paragraph 9 of section 307 
of AJticle III of the Workmen's Compensation Act of 1915y 
all the petitioner was required to estsablish to ha,ve the cran- 
pensation agreement modified as to Josephine Angello was 
that she had changed her status by remarriage. It cannot 
be determined from the record whether the board deemed 
her failure to deny the alleged changed status as an ad- 
mission of it, or whether, (as it had a right to do, notwith- 
ttanding her failuie to deny the allegation, it required proof 
of it. From the opinion iiled by the boaixl it may be inferred 
that it required proof other than the admissions in the plead-, 
ings to establish the alleged change of status. In our opinion, 
whenever the boai'd or referee elects not to treat the failure 
to deny a material allegation of a petition as an admission 
of it, and of its or his own motion lequires other proof, such 
action should be taken before hearing and made a m&tter of 
record. This is necessary so that the petitioner may know 
what he is required to prove, and that the court, on an ap- 
peal from a decision of the board, can ascertain from the 
record with certainty what the issue was and upon whom. 
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the burden of proof rested, and upon what evidence the 
action of the board was based. 

Under Section 427 of the Act of June 26, 1919, appeals 
from the action of the board to the court of common pleas 
can only be taken on matters of law, and in such appeals 
our right to irass on the testimony is limited to cases in 
which the exceptions filed in support of the appeal raise the 
legal question that certain specified findings of fact are 
"unsupported by competent evidence." Zukowsky v. Phila- 
delj^ia & Reading Coal & Iron Co., 48 C. C. 524, 16 Schuyl- 
kill Legal Record, 1S8. The first, second, and fourth ex- 
ceptions filed in supirart of this appeal, do not raise the 
legal question of the lack of competent evidence to sustain 
any finding of fact In fact, these exceptions merely specify 
certain excerpts from the opinion of the board as error. 
This is probably due to the difficulty of raising the question 
of the want of competent evidence to sustain a finding, 
in cases in which findings of fact are not separately stated. 
Therefore we have not examined the testimony. 

The third exception raises the legal question whether 
the board erred in holding that the claimant's affidavits filed 
witii the Federal Government to obtain War Risk Insurance 
are mere evidence of her bad faith in that matter and with- 
out effect in this proceeding. The declarations of the claim- 
ant in the affidavits filed by her with the War Risk Bureau 
were to the effect that she was the common law wife of 
Fidele Martuscelli. The record does not disclose whether 
it was necessary for her to establish that fact in order to 
secure payment to her of the insurance as the beneficiary 
of Martuscelli ; but, even though the afTidavit was inopera- 
tive or unnecessary for the purpose for which it was intend- 
ed, it is, nevertheless, competent evidence against the claim- 
ant to prove an admission made by her. Admissions may 
be established by pleadings, and it is not necessary to the 
competency of a pleading as evidence to prove an admission 
or declaration against interest that it be one tiiat was filed 
in an action l^etween the same parties. In Limbert v. Jones, 
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136 Pa. 31, 34, Mr. Justice Williams, in speaking of the effect 
of a declaration against interest made in a pleading, said: 
"It did not conclude him on that subject, or prevent his 
making any explanation of the statement which the notice 
contained, but it was competent and relevant. The jury 
might not regard it as very important, but that was a ques- 
tion for their determination. Its admissibility was the only 
question before the court. The plaintiff was asserting a 
claim for damages, and supporting it by his own oath as a 
witness. Very clearly, therefore, his previous declarations 
upon the same subject were admissible against him, both 
because they were the declarations of the party, and be- 
cause they affected, or tended to affect, the degree of credi- 
bility to which he was entitled as a witness. It is not neces- 
sary to cit« authorities in support of a proposition so ele- 
mentary." It follows that the board erred as a matter of 
law in entirely disregarding the claimant's affidavits made 
to secure War Risk Insurance. 

For the foregoing reasons the fourth exception is sus- 
tained. The record in this case must be remitted to enable 
the board to make a statement in writing of the facts found 
by it, and for further hearing and determination in accord- 
ance witii the views herein expressed. 

And now, September 27, 1920, the action of the Work- 
men's Com'pensation Board is reversed, and the record is 
remitted for further hearing and determination. 
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Cosgrove vs. Dai'kwater Coal Co. 



Act of June 7, 1907, P. L. 440 - Jurisdiction in equity 
as to legal title. 

When a ease in equity presents a controversy over a title at law 
a court in equity should not assume jurisdiction unbll such title has 
been established at law, unless there be a strong and mischievous 
case or pressing necessity which entitles the party to call to his aid 
such jurisdiction. 

The case should be certified into the law side under the act of 
June 7, 1907, P. L. 440 to determine the legal question. 

Bill in equity. No. 1. September Term, 1918. 
William Willielm and T. A. McCarthy, for plaintiff. 
J. F. Mahoney and L. L. Frank, for defendant. 
BECHTEL, P. J. Novembei- 8, 1920. 

In this case the bill of complaint was filed July 27th., 
1920. September 28th., 1920, a motion was filed in which 
the court w;;s asked to certify the bill in equity into the 
Comlnon Picas for hearing, in accordance with the Act of 
Assembly, approved June 7th., 1907, P. L., 440. On the 
49th. of Aur.ust, 1920, the answer to the bill was filed. 

The bill of complaint alleges title to the property in 
dispute to be in the pljiintiff, by reason of the fact that she 
has, for upwards of forty yeai-s, been in continuous, open, 
notorious and adveree possession of the same. The bill fur- 
ther alleges that the piece of ground aforesaid is chiefly 
valuable because of the rich deposits of anthracite coal con- 
tained in it, the title to which is in your orator. How the 
complainant derived title to the coal is not stated in any 
other way further than that above referred to by virtue of 
adverse possession and we must presume that the possession 
was of the coal as well as the surface. 

We do not think it necessary to indulge in any extended 
argument in support of the conclusion which we have reach- 
ed in this case. The same question was considered and de- 
cided by our Brother Koch in the case of Palmer, the plaintiff 
va, The Sanner Hardwai-e Company, Inc., and Gordon A. 
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Nagle, defendants, No. 2, July Term, 1920. In this case 
the plaintiffs claimed the right to the use of an alley by ad- 
verse possession and as was there well stated: "On the 
face of the bill it is made to appear that our jurisdiction in 
"this case must tura upon the plaintiff's actual right in law, 
a right which has not been established at law, nor conceded 
by the defendants. As in O'Neil v. McKeesport, 201 Pa., 
386, the bill presents a controversy over a title at law. And, 
until such title has been established at law, a court in equity 
should assume no jurisdiction, unless there be a strong and 
mischievous case or pressing necessity which entitles the 
party to call to his aid such jurisdicton." 

We think, in the light of the numerous authoiities cited 
in thalj opinion, there can be no room for argument as to 
what conclusion we should reach in this case. 

AND NOW, November 8th., 1920, this case is certi- 
fied to the law side of the court at the costs of the plfuntiflf. 



Dumbluskey vs. Phila. & Reading C. & I. Co. 



Appeals from Compensation Board - Review of testi- 
mony by the Court. 

When the evidence in a case for compensation shows that it was 
sufficient to suetain the findings made by the referee the court will 
not disturb the finding. 

Appeal from Compensation Board. No, 285, September 
Term, 1920. 

Whalen & Ellis, for appeal. 
BECHTEL, P. J. November 8, 1920. 

In tiiis case seven exceptions have been filed to the 
findings of fact of the referee and the conclusions reached 
by the Compensation Board on Appeal. All these exceptions 
are to the findings of fact of the referee, it being claimed 
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that there was not sufficient competent evidence upon which 
he could base his findings or make the findings which he 
did and that he erred in the conclusion of law that there 
was a direct connection between the injury and death of 
the deceased. 

The powers of the court with relation to the review of 
the testimony have been very clearly defined by Mr. Justice 
Keirfiart, speaking for the Supreme Court in Kuca vs. The 
Lehigh ViUley Coal Company not yet rep6rted. We have 
carefully examined the testimony in this case and feel that 
it is amply sufficient to sustain the findings made by the 
referee. It appears from the evidence that the deceased 
and a co-laborer were engaged in timbering a certain part 
of the mine and whOe placing in position a collar of con- 
siderable weight, the deceased complained that he had been 
squeezed or bumped by the collar and had a pain in his 
chest. His co-worker did not see the accident, for the rea- 
son that each man was engaged at his end of the collar 
and could n6t or did not see his companion. Immediately 
upon complaining of the injury, the deceased left the mine ; 
this being about 1 :30 o'clock P. M. He applied for and re- 
ceived a contpensation slip and proceeded to his home, ar- 
riving there about quarter after or half past two. Counsel 
for the defendant claims that his statements made imme- 
diately upon his arrival home ai-e not part of the res gestae. 
We are not prepared to say that this position is correct, in 
view of the fact that in less than an hour from the time of 
the injury, the deceased reaching his home, told his wife 
about it. It might well be considered that it was part of 
the real gestae, but we do not think it necessary to decide 
this point, for the reason that we feel that there is suffic- 
ient other evidence to support the findings of fact and con- 
clusions of law made by the referee in this case. 

It will be noticed that the deceased, a man in full vigor 
and health, while working, complained immediately to his 
co-laborer of the accident. He quit work at once, returned 
to his iiome and summoned the compensation doctor. Af- 
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ter waiting two or three hours in vain for him, to call, the 
result of attempting to get two or three other physicians, 
was the calling of Dr. Berkheiser. From this time on, at 
different times during his illness, some four or five doctors 
were called to attend the deceased. These doctors all agreed 
that he was suffering from pneumonia in both lungs, llie 
family physician diagnosed it as traumatic. Some of the 
other physicians thought it was the result of influenza, 
which they say was prevalent at this time. Some, if not 
all of them, found a slight injury at the ninth or tenth rib. 
None of them swear that it was impossible or improbable 
that traumatic pneumonia would develop fromi an injury 
such as this. We, therefore, feel that the referee was en- 
tirely justified in his findings of fact and conclusions of 
law, as was the Compensation Board in affirming them. 

AND NOW, November 8th., 1920, the findings of fact and 
conclusions of law of the Compensation Board are hereby 
affirmed and judgment is directed to be entered in favor of 
the plaintiff and against the defendant in the sum of $4297.60 
to insure the payment in accoi-dance with the schedule filed 
by the referee in this case. 



Dietrick vs. Carl 

Warranty in sale of goods - Act of May 19, 1915, P. L. 
543. 

The act of May 19, 1915, P. L. 543 provides that where a buyer 
makes known to the seller the particular purpose for which the 
goods are required and it appears that the buyer relies on the seller's 
skill or judement, there is an implied warranty that the goods shall 
be reasonably fit for such purpose. 

Motion for new trial. No. 306, September Term, 1919. 
J. L. N. Channell, for rule. 
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J. W. Moyer, contra. 
KOCH, J. November 8, 1920. 

The defendant, through an agent of the plaintiffs, or- 
dered a car of lime tailings or screenings at two dollars 
and forty-five cents per ton. One Phillips, the plaintiffs' 
agent, testified that the tailings were sold f. o. b. Lauder- 
dale, Pa., the point of shipment, whereas the defendant tes- 
tified they were sold f. o. b. Auburn, Pa., point of destin- 
ation. Plaintiffs loaded the tailings upon a gondola car and 
when they arrived at Auburn they were wet and soaked 
with rain, the lime in fact having become slacked, and a 
heavy hard crust formed over the top of them. The de- 
fendant declined to accept the tailings in that condition and 
the plaintiffs allowed the car to stand until the railroad 
company sold the tailings and applied the proceeds toward 
the payment of freight and demurrage. Plaintiffs having 
sued for the price of the tailings, including the freight and 
demurrage, the jury rendered its verdict in favor of the 
defendant. 

The plaintiff's tenth point for submission to the jury 
reads as follows : 

"10. If the jury find that the sale was made f. o. b. 
Lauderdale, or Temple, as testified to by Phillips, then the 
lime became the property of Carl at that place, and if it 
was damaged in ti-ansit, this would be no defence against 
plaintiffs' claim," In the course of his examination the said 
Phillips testified, concerning the car-load of tailings that 
"it was hai-d to unload soaked and wet." "He wanted it for 
his farm." "Q. Did he say what kind of condition he want- 
ed it shipped in ? A. Wanted it dry, not so wet. Q. Want- 
ed it dry? A. Yes, sir. (i. He told you he would not re- 
ceive it if it was wet and water soaked? A. Yes, sir. That 
is what he said." "Q. Did you stipulate then that it was 
to be shipped in a closed car or an open car ? A, I always 
thought lime to be loaded in house cars. I never saw lime 
loaded in gondolas." Again, "I never expected, of course, 
that, and I never made any bai-gain in what it was to be 
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loaded, because I did not know anything of it. Q. But was 
not your bargain it was to be dry lime screenings at Au- 
burn? A. Well, it was to be the way it is down at the 
plant. But that time when I sold it it was not in the rainy 
weather that time I sold it." 

In view of the testimony of the said Phillips, we ans- 
wered the said point thus: 

"10. We deny that point, because if the shipment was 
not made in accoi-dance with the understanding then they 
would still be responsible. That is to say, if this lime was 
to be sent reasonably dry, it was their duty to see that it 
was sent in a proper vehicle for its conveyance, to wit, a 
closed car, or other means taken to prevent the rain from 
falling into it." 

The plaintiflFs assigned this answer, just quoted, as er- 
ror and as a good reason for a new trial. We think, however, 
the answer to the point was and is correct. Suppose the 
contract concerned the purchase of a car-load of flour or 
cement in bags f. o. b. point of shipment and the seller were 
to load the same upon a gondola car, and, in transit, the 
flour or cement should be soaked and completely spoiled 
with rain, would any one hold that the buyer would have 
to pay the price agreed upon ? Surely not, because the sell- 
er's duty in the premises was grossly neglected and ig- 
nored. Phillips' testimony was sufficient for the jury to 
find that Carl was to get dry tailings or screenings so that 
he could scatter the same over his land. It is an undis- 
puted fact in the case that the tailings had become caked 
and water soaked stuff hardly fit for scattering over de- 
fendant's land. The manufacturers must or, at least, should 
have known what would happen to the screenings in case 
of rain and it was their duty to take proper precaution 
against that eventuality. If the plaintiffs sold the screen- 
ings free on board at IjauderdaJe, it was their duty to select 
a proper car. Having failed in that duty, we do not see why 
the defendant should be held to answer for the plaintiff's 
clear neglect of duty. 
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The plaintiffs further contend that we erred in aflfirm- 
ing tiie defendant's third point, which point reads as follows : 

"3. Where property, such as this hme was, is sold by 
description the goods must be reasonably fit for the purpose 
for which they are bought and must be merchantable." The 
evidence shows that the screenings were to be spread over 
defendant's land. Both Phillips and Carl testified to that 
effect. The first and second paragraphs of the Fifteenth 
Section of "An Act relating to the sale of goods," approved 
19th. day of May, 1915, P. L., 543-547, provides, that, 
"Where a buyer, expressly or by implication, makes known 
to the seller the particular pui-pose for which the goods are 
required and it appears that the buyer relies on the seller's 
skill or judgment (whether he be the grower or manufac- 
turer or not) there is an implied warranty that the goods 
shall be reasonably fit for such purpose" and, "Where the 
goods are bought by description from a seller who deals in 
goods of that description (whether he be grower or manu- 
facturer or not) there is an implied warranty that the goods 
shall be of merchantable quality." 

The screenings were fit to be scattered over defendant's 
land when they were loaded on the gondola at Lauderdale, 
and, if they had not been rained upon in transit, they would 
have been fit upon their arrival at Auburn. Plaintiffs' coun- 
sel insists that a delivery to the caiTier was a delivery to 
the defendant, and, assuming the contract to have been as 
claimed by the plaintiffs, we find no fault with the con- 
tention, but it was plaintiffs' duty to ask for a proper car 
in which to make the delivery. And counsel further con- 
tends, that as the car was not a proper car, Carl should 
have received the tailings upon their arrival at Auburn and 
sought to recover damages from the railroad company. The 
contention is untenable; it was plaintiffs' duty to ask for 
and get a proper car before making the delivery. 

The next reason assigned by the idaintiffs for a new 
trial is our affirmance of the defendant's fourth point to 
the jury, which is as follows; 



oyGoo»^Ic 



Dietrick vs. Carl 31 

"4. If the jury believe from the evidence the contract 
was the lime should be delivered dry at Auburn, it was the 
duty of the plaintiffs to so load it that it would reach its 
destination in that condition, and if they failed so to do they 
cannot recover, and the verdict should be for the defendant." 
The plaintiffs contend that the pleadings do not warrant the 
submission of the point just read, because under the pro- 
visions of the Sixteenth section of the Practice Act nine- 
teen fifteen, P. L., 486, neither party to a suit shall be per- 
mitted to make any defence which is not set forth in an 
affidavit of defence or the plaintiff's reply. 

In the plaintiffs' statement the contract is stated thus: 

"3. On or about March 19, 1919, the defendant request- 
ed the plaintiff's, through plaintiffs' agent, to ship to him 
one car-load of lime tailings. 

"4. The defendant offered and agreed to pay the plain- 
tiffs for said lime tailings at the rate of $2.45 per ton, the 
defendant further agreeing to pay freight charges on same 
to Auburn, Pa. 

"5. The plaintiffs accepted the order of the defendant 
as aforesaid," etc. 

We quote enough to show defendant's reply as set out 
in his affidavit of defence. The third paragraph of plain- 
tiffs' statement is denied. On or about March 19, 1919, I 
bought from one Francis Phillips, a farmer in Auburn, a 
car-load of screening lime, not to be water drenched," eta 
"4. 1 deny paragraph four of plaintiffs' statement. The price 
I was to pay for the dry lime screenings was to be so much 
per ton f. o. b. Aubui-n." In the eighth paragraph of his affi- 
davit of defence, the defendant, inter alia, says, "I deny 
that there is anything whatever due and owing by me to 
said plaintiffs or any other person for said lime and rail- 
road freight for the reason already stated, for the lime was 
not received by me, nor delivered f. o. b. of the kind, char- 
acter or quality agreed on between said Francis Phillips and 
deponent which was to be dry and not water drenched and 
bleached out lime. The lime arrived in an open iron gon- 
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dola car and was" a solid mass," etc. The foreging quotas 
tions from, the i^eadings show that each side made fully 
known to the other what it would undertake to prove as its 
version of the contract, and thereby each became respectively 
entitled to offer evidence in support of its own version. And 
as the defendant's evidence supports his statement of the 
terms of the contract, it was entirely proper for us to affirm 
the fourth point of the defendant. 

AND NOW November 8, 1920, the motion in arrest of 
judgment and for a new trial is overruled, and the Protho- 
notary is directed to enter judgment in favor of the de- 
fendant upon payment of the jury fee. 



Estate of Charles D. Kaier 



Power of executor to sell real estate - Oi-der of court 
to sell. 

It ia the duty of an executor who is given power to sell real es- 
tate to proceed to make sale of the same when the time has arrived 
for the power to be exercised and, ordinarily, no application to the 
court is necessary and if such application is made, the order should 
be refused unless there are special circumstances which would war. 
rant the court in intervening. 

Petition for order to sell real estate. O. C. 
T. H. B. Lyon, D. W. Kaei-cher and A. D. Knittle for peti- 
tion. 

E. D. Smith, J. H. Garrahan and J. F. Whalen, oontra. 
WILHELM, P. J., December 13, 1920. 

This is the application of Charles F. Kaier, surviving 
executor of the last will and testament of Chailes D. Kaier, 
■for a decree authorizing, directing and empowering the pe- 
titioner to sell and dispose of, at public sale, all the real 
estate enumerated, mentioned and described in said pe- 
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tition, because, the petition shows, that the estate of the 
said Charles D. Kaier, cannot be settled and distribution 
made, without conversion of said real estate for distribu- 
tion. 

If the reason set out in the prayer of the petition, to 
wit: that the real estate should be sold by the executor for 
the purpose of distribution, was the only moving cause to 
obtain the order of sale, the petition should be dismissed 
without much discussion, because it is well established that 
the court has no authority to order the sale of real estate 
for the single purpose of distribution. 

The petition contains a copy of the will of Charles D. 
Kaier in which authority for the sale of his real estate is 
given in the following language, "I do hereby give and 
grant to my executrix and executors hereinafter named, full 
power and authority to grant, bargain and sell, at their 
discretion as to time, manner and teims, any and all real 
estate of which I may die seized, possessed, or in any manner 
entitled to, and the same to convey by good and sufficient 
deed or deeds to the purchaser or purchasrs thereof. And 
lastly, I nominate and appoint my wife, Margaret C. Kaier, 
my son Charles F. Kaier, and my son-in-law, Michael J. 
Haughney, to be executrix and executors, of this, my last 
will and testament." 

Under this authority contained in the will, the executor 
is given by the thirteenth section of the Act of 1834, P. L. 
73, full authority to make this sale, in the following lang- 
uage: 

The executors of the last will of any decedent, to whom 
is given thereby, a naked authority only to sell any real 
estate, shall take and hold the same interest therein, and 
have the same powers and authorities over such estate, for 
all purposes of sale and conveyance, and also of remedy by 
entry by action or otherwise, as if the same had been there- 
by devised to them to be sold, saving always, to every tes- 
tator, his right to direct otherwise." 

Under the first section of the Act of 12 March, 1800, 3 
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Smith, 433, the suiTiving executor is empowered to sell and 
convey real estate as fully and completely as he, she, or 
they together with his, her or their co-executor or co-execu- 
tors would be empowered to do if he, she or they were still 
living. 

a; rule was granted upon the parties in interest to 
show cause whether or not the petitioner should be permitted 
to sell at public sale the real state mentioned and described 
in the petition. Two answeis were filed to this rule, in which 
the authority of the court to make an order directing the 
sale of real estate appears to be raised, and this brings us 
to the important question in this proceeding, that is, where 
a power to sell real estate is given to the executor by the 
wall, does the court have authority to direct the execution 
of that power upon the application of the executor? 

Strange to say no case has been cited, neither have 
we been able to find a case in which this question has been 
considered and decided. 

The twelfth section of the Act of 1834 provides: that 
all powers relating to real estate contained in a will and 
no person named to execute the powers, shall be deemed 
to have been given to the executors, who shall exercise the 
same only under the direction and control of the Orphans' 
Court, but the thii-teenth section of said Act directs where a 
naked authority to sell is given to an executor, he shall 
have power and authority over such estate for all purposes 
of sale and conveyance, and the executor is unshackled in 
his execution of that authority. It is said in Woods Estate 
1 Pa, 388 : "It is best for the Orphans' Court when a tes- 
tator does not prescribe the manner of selling land, to leave 
it to the discretion of the executor, and on the return of 
sale to correct anything that has been done amiss. 

We find in Schwartz's Appeal 168 Pa. 204: "There is 
no express grant of power to the oi-phan's court which will 
support the decree asked for, and it cannot be sustained as 
an incidental power. Even a court of general equity juris- 
diction does not possess the power here invoked. No decree 
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can properly be made upon a conveyance by an executor or 
trustee under a power conferred by will, unless the aid of 
the court is required to supply some omission in the terms 
of the instrument creating the power as in the case of a 
sale under a will directing a conversion but not saying by 
whom it shall be made. In other cases the decree of the 
court would add nothing to the efficiency of the power If 
properly exercised, nor give it validity if improperiy exer- 
cised." 

Judge Vosburg, in 8 Lackawanna Legal News, page 107, 
in considering a petition asking for an order on the executor 
to deliver a deed after sale made in pursuance of authority 
in the will to sell real estate said : "The application to the 
court is in the form of a petition to compel the executor to 
execute a deed, and as such a proceeding is very unusual, 
we find mudi difficulty in discovering any precedents to guide 
us in the determination of this unfortunate controversy." He 
also said, that the Orphans' Court has power, where justice 
requires it to compel an executor to deliver a deed, or in 
proper case to sustain his refusal to do so, but this juris- 
diction should be exercised along the lines and subject to 
the rules of judicial procedure. And in reply to the conten- 
tion that there should have been some precedent applica- 
tion by the executor to the court, before making sale, 
Judge Vosburg was of the opinion that the power in the 
will gave the executor ample authority to make the sale, 
therefore, any application which the executor might have 
made for an order of sale would have been refused on the 
ground that tiie Orphans' Court has no advisory jurisdic- 
tion. 

In Mulley'a Estete, 10 LuzeiTie Legal Register Reports, 
523, the executor presented a petition to the court authoriz- 
ing him to accept an offer for the private sale of the per- 
sonal property and real estate of his decedent. The court re- 
fused to make the order, because the petitioner derived am- 
ple power and authority from the will to dispose of the real 
estate and personal property without an order. The court 
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said: We are unable to find any authority which would 
permit us to grant the order prayed for. The executor in 
this case derives his power to sell from the law acting upon 
the wiUI, and not from the court, and it is only where an 
abuse of discretion is imminent that the court will interfere. 
In Rogers Estate 185 Pa. 428, the Supreme Court said 
that the lower court was entirely right in granting an order 
for the sale of real estate, although the power of sale waa 
conferred upon the executors and trustees by the will. A 
reading of this case will show that the petition for sale was 
presented by the legatees under the will and the order for 
sale was not resisted by the executors and trustees, who 
with the petitioners comprised all of the parties in interest 
in the estate. It appears that the executors were willing 
to make the sale, believing It was for the best interests of the 
estate that a sale should be made, but declined to offer to 
sell, because of doubt of their powers to do so under the 
will. This proceeding really was in the nature of a family 
agreement and settlement which is always favored by the 
courts, and was in harmony with the wishes of all the 
interested parties, and we have no doubt the conclusion 
there reached was based upon the paiticular facts contained 
in the case as above i^lated. In fine its effect was some- 
what similar to a proceeding under the act of 1893 which is 
known as the short proceeding in partition. 

It is the duty of an executor who is given power to sell 
real estate to proceed to make sale of the same when ihe 
time has arrived for the power to be exercised, and ordi- 
narily no application to the couit is necessary, and if such 
application is made, the order should be refused unless there 
are special circumstances which would warrant the court 
' ' irvening. 

I this case no facts were set dovm in the petition or 
rs that would justify the court in interfering with 
ithority reposed in the executor by the will to sell 
"discretion as to time, manner and terms any and all 
state which the testator died seized, possessed or in 
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any manner entitled to." Therefore the court should not in- 
tervene in the exercise of that full discretion, neither should 
the court assume to advise the executor in advance and by 
the way of anticipation concerning his power of sale given 
to him by the will because such advise would not be binding 
upon the parties. Multey's Estate 10 Kulp 62S. 

AND NOW DECEMBER 13, 1920, the petition is dift- 



Shifferstine et al. vs. Sitler et al. 



Public officers — Collector of taxes — Principal and sure- 
ty — Judgment — Auditor's finding not appealed from. 

Where auditors find a sum stated due by a collector of taxei of 
a school district, and, on appeal from this finding. Judgment li entered 
against him, from which Judgment no appeal ia taken, and an action 
on his bond is brought more than six months after the Judgment 
was entered, such judgment is conclusive of the liability of the luretiea 
on the bond. 
Supreme Court 

Assumpsit on bond of collector of taxes of school dis- 
trict. Before KOCH, J. 

The court gave binding instructions for plaintiffs. 

Verdict and judgment for plaintiffs for $10,7000. De- 
fendants appealed. 
J. O. Ulrich, for appellants. 
Arthur L. Shay, for appellees. 
Per Curiam, June 26, 1920: 

This action is on the bond given by C. E. Sitler as col- 
lector of taxes for the school district of the Borough of 
Tamaqua. The auditora of the distiict found there waa 
due from him to it the sum of $13,771.20, and, on his ap- 
jjeal from this finding, judgment was entered against him 
in the court below, on December 10, 1917, for $9,554.36. No 
appeal was taken fi-om this judgment, and in this action. 
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brought upon Sitler's bond more than six months after the 
judgment was so entered against him, it was conclusive of 
the hability of the sureties: Pittsburgh Wagon Works Est., 
204 Pa. 435. A verdict having been properly directed against 
the appellants, the judgment on it is affirmed. 



Smith vs. Philadelphia & Reading Railway Co. 



Workmen's compensation — Railroads — Death — Inter- 
state or intrastate commerce — Master and servant — Ref- 
eree's findings — Evidence — Burden of proof — Appeal. 

Where compensation awarded against a railroad company by a 
referee to a wife for the death of her husband, was resisted by the 
company on the s'round that at the time of the death of the deced- 
ent, he was in its employ in connection with its interstate commerce 
buBiness, the burden was upon the company to show this before the 
referee. 

If the referee decides that the burden was not met, and makes 
a finding from which the court of common pleas cannot determine 
whether the deceased was, or was not, engaged in interstate com- 
merce, the referee's award in favor of the widow will be sustained by 
the Supreme Court. 
Supreme Court. 

Appeal frrnn decision of the compensation board revers- 
ing award of the referee in favor of claimant. Before 
BERGER, J. 

The court below reversed the decision of the cwnpen- 
tion board and affirmed the award of the referee in favor 
of the widow. Defendant appealed. 
George Gowan Parry, for appellant. 
Roscoe R. Koch, and FVank P. Krebs, for appellee. 
Per Curiam, Arpil 12, 1920: 

Payment of the compensation awarded to the appellee 
for the death of h^ husband is resisted by the appellant 
on the ground that at the time of his death he was in its 
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employ in connection with its interstate commerce business. 
The burden was upon it to show this before the referee: 
Hench v. Penna. R. R., 246 Pa. 1 ; Murray v. Pittsburgh, 
C, C. & St. L. R. R., 263 Pa. 398. Upon the facts as found 
by Uie referee he held that the appellant had not met the 
burden which was upon it. This was reversed by the com- 
pensation board, and its action was subsequently reversed 
by the court below in affirming the award of the referee. 
The judgment is aflfirm,ed on the following from the opinion 
of the court below directing it to be entered on the award 
of the referee, for we can say nothing more: "From the 
findings of the referee we are unable to determdne whether 
the deceased at the time of his injury was engaged in flagg- 
ing the crossing for the passage of the train engaged in in- 
terstate commerce, or for the passage of the engine engag- 
ed exclusively in intrastate commerce." 
Judgment affirmed. 
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Wills — Revocation — Nuncupative will — Act of April 
6, 1833, P. L. 219. 

DecIaratiotiB by & party on his deathbed as to disposition of Us 
pnoperty, with directions to secure a scrivener, cannot operate as a 
nuncupative will; the desire indicated wag rather the diapoEition of 
hia property by a written instrument. 

A will drawn by testator's attorney and duly executed in the 
presence of two witnesses, wiil not be revoked by the expressed desire 
of the testator, where it appears that the testator stated his desire 
to change his will so as to give his estate to his two childreen by his 
divorced wife; that he directed that some one be sent for to draw a 
new will; that he persisted for twenty-four hours thereafter in such 
desire until he became unconscious and shortly afterwards died; that 
diligent efforts were made by his divorced wife to secure a scrivener; 
that testator asked her and a friend of such wife to be "dependable 
witnesses;" and that five days elapsed, after testator's death, before 
an alleged nuncupative will, of which the divorced wife was one of the 
witnesses, was induced to writing. 

Such a writ'ng, even if it were a nuncupative will, could not be 
held to revoke the previous will, in view of the Act of April 8, 1883, 
P. L. 249, which expressly provides that a prior will can be revoked 
by a nuncupative will only when the latter is "committed to writing 
in the lifetime of the testator, and after the writing thereof is 
read to or by him, and allowed by him, and proved to be so done 
by two or more witnesses." 

Supreme Court 

Appeal from decision of register of wills refusins: to 
admit to probate an alleged nuncupative will. 

The court dismissed the appeal, in an opinion by 
WILHELM, P. J., 15 Sch. Leg. Rec. 210. Annie Sinkiewicz 
appealed. 

G. F. Brumm, George Dyson, William Durkin and James 
B. Reilly, for appellant — It is clear that testator wanted 
to diange his written will and to bequeath his personal es- 
tate to his children, at least at one time during hia last ill- 
ness, and did all that he could do to accomplish it. 

As to ^e manner and the words used in attempting to 
do so, they stand uncontradicted by any evidence ; nor was 
an attempt made to do so. 

All the requisites of the statute were fulfilled. 
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Whether or not testator believed that his will would 
have to be reduced to writing to make it valid, is absolutely 
irrelevant, and, besides, he said in fact that "if no one would 
sign," it was to be his will. 

A nuncupative will to repeal a written will does not have 
to be ccanmitted to writing in the lifetime of the testator, 
and read to or by him and allowed by him. 
Daniel J. Ferguson, for appellee. — A will in wiiting cannot 
be revoked by a nuncupation or any mere words: Act of 
April 8, 1833, P. L. 250. 

The written will of Joseph Glebus, now on probate in 
the register's office, was nevei- revoked by the testator: 
Evan's App., 58 Pa. 238; Clingan v. Mitcheltree, 31 Pa. 25; 
Heise v. Heise, 31 Pa. 246 ; Lewis v. Lewis, 2 W. & S. 455. 

A declaration of intention to revoke, is of no effect: 
Shipler's App., 3 Penny. 272; Rife's App., 110 Pa. 232; Mun- 
haJl's Est 234 Pa. 169 ; Jacoby's Est., 190 Pa. 382. 

There was no nuncupation in the case at bar, as the 
evidence in this case does not measure up to the require- 
ments of the statute and the safeguards provided by decis- 
ions of the higher courts: Shovei-'s Est., 258 Pa. 70; Haus 
V. Palmer, 21 Pa. 296 ; Portei's App., 10 Pa. 254 ; Rutt's Est., 
200 Pa. 549; Taylor's App., 47 Pa. 31; Wiley's Est., 187 Pa. 
82; Butler's Est., 223 Pa. 252; Mellor v. Smyth, 220 Pa. 
169; Boyer v. Frick, 4 W. & S. 257; Werkheiser, 6 W. & S. 
184 ; Strieker v. Groves, 5 Wh. 386. 
BROWN, C. J. April 12, 1920. 

On Mai-ch 21, 1917, Joseph Glebus executed, in the pi-es- 
ence of two subscribing witnesses, a will drawn for him by 
his attorney. His estate consisted of about $6,000 in per- 
sonalty, and, after providing for his funeral expenses and 
burial and making a bequest to a friend, he divided the bal- 
ance of his estate equally among fourteen named legatees. 
Eaily on the moi-ning of the next day — ^March 22d — the 
testator expressed a wish to change his will by giving his 
entire estate to his two children, from whose mother he had 
been divorced, and he directed that someone be sent for to 
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draw; a new will. He persisted, during March 22d, and up 
to eleven o'clock the next day, in his desire to dispose of his 
estate by another written will, but unsuccessful efforts were 
made to secure a scrivener, and, on March 23d, shortly be- 
fore noon, he lapsed into unconsciousness, dying several 
hours later. A caveat was filed against the probate of the 
will executed March 21st, but the register allowed it to be 
proved and issued letters testamentary to the executor ap- 
pointed by the testator. From this action an appeal was 
taken to the or^^an's court. Subsequently what was alleged 
to be a nuncupative will of the decedent, made March 22, 
1917, was offered for probate, but the register refused to 
receive it. From this an appeal was also taken to the court 
below, which held'that the written will of the deceased had 
not been revoked and stood as the final disposition of his 
estate. On this appeal the question for determination is, 
Did the decedent make a nuncupative will which revoked the 
written one? The court below, from testimony submitted 
on the appeals from the decrees of the register, found that 
the decedent had not made a nuncupative will. Its finding 
wias that he had merely expressed a wish to make a written 
disposition of his estate, different from that made by his 
will of March 21st, and that his expressed wish as to this 
had not been carried out. This con-ect view is thus express- 
ed by the learned president judge of the court below: "At 
first glance it may seem that the alleged statement of Jo- 
seph Glebus as to the disposition of his property, and the 
calling upon his divorced wife and her friend to be 'depend- 
able witnesses,' effected a disposition of his properi:y by nun- 
cupative will, but when it is remembered that the alleged 
declarations were followed by directions to secure a scrive- 
ner, how can it be said that Joseph Glebus made a nuncu- 
pative will? If the testimony of the proponents of the nun- 
cupative will is to be believed, he expressed a desire as to 
how he wished to dispose of his property by means of a 
written instrument, and he continued and persisted in that 
desire for more than twenty-four hours after the alleged 
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nuncupative will was made. One of the witnesses to the 
nuncupative will, his divorced wife, was most active in her 
efforts to secure a scrivener so that a new will containing 
the last intention of the testator as to the disposition of his 
property could be reduced to writing. How, under these cir- 
cumstances, can it be said that Joseph Glebus intended by 
his declarations to dispose of his estate by a nuncupative 
will?" 

But even if the decedent had actually made a nuncu- 
pative will, what effect would it have had on the written 
one? The answei' to this is found in the Att of April 8, 
1833, P. L. 249, which was in force at the time of Uie deced- 
ent's death. Section 14 of that act provides: "No will in 
writing concei'ning any personal estate shall be repealed, 
nor shall any bequest or direction therein be altered, other- 
wise than as is hereinbefore piiovided in the case of real 
estate, except by a nuncupative will, made under the cir- 
cumstances aforesaid, and also committed to writing in the 
lifetime of the testator, and after the writing thereof read to 
or by him, and allowed by him, and proved to be so done by 
two or more witnesses." The written will of the deceased 
made a valid disposition of his estate. The alleged nuncu- 
pative will, upon which the appellant relies as a revocatitm 
of it. Was not reduced to writing until five days after the 
testator's death, and the contention that it revoked his writ- 
ten will can hardly be given serious consideration, in view 
of the clear statutory provision as to how, and how only, a' 
nuncupative will can revoke a wiitten will disposing of a 
testator's estate. 

Appeal dismissed at appellant's costs. 
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Shuman vs. North Union Township 



Negligence — Townships — Roads — Defective road — 
Contributory negligence — Nonsuit — Failuve to exercise 
senses — Warning — Notice. 

The driver of a wag:on, or other vehicle, is required, at all timcB, 
in the exercise of due care, to make use of all his faculties when en- 
gaged in traveling along a public highway, to discover dangers. He 
must, at certain places pause to afford his faculties full ^lay that he 
may better protect himself; when he has reasoi> to suspect from the 
condition of the highway or an unusual disturbance of nis vehicle, or 
team, that a danger exists, or something is wrong with the highway, 
it is h:a duty to stop his vehicle, and investigate, If, notwithstanding 
Oie warning given by the ordinary use of his faculties, or the ccm- 
dition of his vehicle, he persists going forward, the municipality will 
not be liable for any injury that may befall him. 

In such a case the plaintiff was guilty of contributory negligence, 
as he did not use his faculties as the law requires, either in looking, 
feeling or appreciating difficulties plainly patent to an ordinary 
person. He should have seen the diverging roads and separating 
horses, and noticed the tilting of the wagon, and taken precaution 
accordingly. 

Supreme Court. Affirmed. 
Trespass for personal injuries. Before BERGER, J. 

The court entered a compulsory nonsuit which it sub- 
sequently refused to take off. Plaintiff appealed. 
M. M, Burke and G. W. Moon, for appellant, — ^The case was 
for the jury: Cohen v. P. & R. R. R., 211 Pa. 227; Muckin- 
haupt V. Erie R. R., 196 Pa. 213 ; Menner v. D. & H. Canal 
Co., 7 Pa, Superior Ct. 135 ; Musselman v. Hatfield Boro., 
202 Pa. 489; Hugo v. R. R., 238 Pa. 594; Goflf v. Phila., 214 
Pa. 172; Sprowls v. Morris Twp., 179 Pa. 219; llogan v. 
West Mahanoy Twp., 174 Pa. 352. 

Edmund D. Smith and Roy P. Hicks, for appellee. — PlaintitT 
was guilty of contiibutory negligence: Myers v. H. & 0. U. 
R., 150 Pa. 386; Coolbroth v. P. R. R., 209 Pa. 43^- Baker 
V. West Moreland Nat. Gas Co., 157 Pa. 593; Wamer v. Peo- 
ples St. Ry., 141 Pa. 615; Auberle v. McKeesport City, 179 
Pa. 321 ; Fetterman v. Rush Twp., 28 Pa. Superior Ct. 77. 

The facts of the case at bar are almost identical with 
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those in Mueller v. Ross Twp., 152 Pa. 399 ; See also Conrad 
V. Augusta Twp., 200 Pa. 337. 
KEPHART, J., Maich 22, 1920. 

Plaintiff, on a dark night, was traveling along a high- 
way with which he was familiar, and knew that improve- 
ments had recently been made thereon. Under his huckster- 
ing wagon, there was attached a lantern to locate the feet 
of the hoi-ses, the gi'ound around them and some distance 
ahead of the teimi. As he drove along, he came to a place 
where the old road wiis being reconstructed by having its 
grade reduced. This was accomplished by building a new 
road pai'allel thereto and iowei' down. The new road fell off 
quite rapidly from the point of intersection with the old 
road, as the latter had a veiy steep grade, — at 30 feet from 
the intersection the difference in elevation was four feet or 
more. At the time of the accident, the work was about com- 
pleted, niid, on reaching the intersection of the roads, his 
horses, in selecting a itjad on which to travel, took different 
roiilSH, one taking the high road and the other the lower 
road, and the wagon, traveling partly on the high road and 
partly on the lower road, reached a place where it fell over, 
injuring the plaintiff. There was no barrier at the inter- 
section, though one had been placed a short distance fron^ 
it ; some witnesses place it at 19 feet, others at 30, but as 
there was sufficient space between the bai'rier and the top 
of the slope on which a hoi-se might walk on the old road, 
the exact location of the barrier with relation to the junc- 
tion is immaterial, under the circumstances. There is some 
dispute as to the place where the accident happened. This, 
too, is unimpoi'tant, assuming the evidence in its most favor- 
able light to plaintiff. He was still guilty of contributory 
negligence. The driver of a wagon, or other vehicle, is re- 
quired, at all times, in the exercise of due care, to make use 
of all his faculties when engaged in traveling along a public 
highway, to discover dangeis. He must at certain places 
pause to afford his faculties full play that he may better 
protect himself; when he has reason to suspect, from the 
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condition of the highway or an unusual disturbance of his 
vehicle, or team, that a danger exists, or something is wrong 
vnih the highway, it is his duty to stop' his vehicle and 
investigate. If, notwithstanding the warning given by the 
ordinary use of his faculties, or the condition of his vehicle, 
he persists in going foVward, the municpal authorities will 
not be liable for any injuiy that may befall him. The law 
will not condone his failui-e to make use of the faculties 
nature gave him. When the evidence brings a case within 
these rules, plaintiff is adjudged as not acting as an ordin- 
ary prudent person would act, and the law will leave him in 
the condition his cai'eless acts place him. As plaintiff came 
to the intersection and looked ahead with the aid of the 
lantern, he could have seen the diverging roads, they being 
BO close together and the elevation so acute ; as the horses 
separated there, it was more pointedly brought to his at- 
tention. When he entered the two roads, he must have seen 
the <Hie horse as it advanced rising above the other, first 
a foot, then two feet, and four feet, when it fell. If he did 
not see this, he must certainly have obseiTed the other horse 
further down, for, if the lays of his lantern furnished any 
light, as he says it did, one or the other of these condi- 
tions must have presented itself. If he failed to notice these 
conditions, at least he must have ob.served something wrong 
with the seat of his wagon ; it began to tilt when it entered 
both roads, the one side going higher and higher, until one 
side was two or three feet higher than the other. The first 
few feet of the wagon's entry on the two roads should have 
developed the difficulty. Nothing was done to check his 
t«am, ■H^ich was traveling very slowly, and if plaintiff knew 
of these conditions, as he certainly must have known, it 
was his duty to stop and investigate. He did not use his 
faculties as the law requires, either in looking, feeling, or 
appreciating difficulties plainly patent to an ordinary per- 
son. We need but call attention to the case of Myers v. 
B. & O. R. R. Co., 150 Pa. 386; Warner v. Peoples St. Ry. 
141 Pa. 615, 620 ; Auberle v. McKeesport, 179 Pa. 321, 325-6 ; 
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Mueller v. Ross Twp., 152 Pa. 399, for a discussion of the 
several principles herein mentioned. 
The judymient is affirmed. 



Breisch et al, vs. Locust Mountain Coal Co. et al. 



Mines and mining — Highways — Removal of coal under 
highway — Right of abutting owner — Nuisance — Agree- 
ment with supervisors. 

An owner of land abutting on a highway may use the l&nd for 
his own purposes in any way not inconsistent with the public ease- 
ment, and is entitled to all protit and advantage that may be derived 
therefrom. 

An abutting owner ownine (?oal under a public highway has the 
right to mine and remove it, but the removal must be done in such 
manner as not to injure the sui-face of the highway, or create 
a condition whereby injury may follow later. 

A coal company acquired no rig-ht to interfere with the surface 
of a public highway for the purpose of mining coal, under an agree- 
ment with the highway supervisors or their attorney that another 
road should be provided by the company, inasmuch as an encroach- 
ment or obstruction was a nuisance per se which could not be legal- 
ized unless the highway was vacated tn the manner provided by law; 
nor can laches be imputed to the Commonwealth under the circum- 
stances of the case; and occupancy of the property inconsistent with 

the public rights '" " --■-'■- ---' - -■ -- ' — ^'- -■' '■--- ---" 

legalize a public 

A pubfc high . ... ... 

the public rights cannot be lost by nonuser or by municipal action not 
expressly authorized by law. 

Where a coal company has wrongfully mined under a public high- 
way, the supervisors as municipal authorities are the proper officers 
to ask for a compulsory mandate to redress the injury. 
Supreme Court. 

Bill in equity to enjoin defendant from excavating coal 
in highway. Before BERGER, J. 

E. P. Leuschner, for appellants. — It is competent for a 
municipal corporation to prosecut« a. bill in equity, where 
the injury is an immediate one to the property of the cor- 
poration, as obstructions to a public highway in the muniei- 



! public rights, is a public nuisance; and no length of time will 
:alize a public nuisance. 

pubfc highway is the property of the people of the State and 
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pality common to the coi-poratoi-s, and the citizens of the 
Commonwealth genemlly: Com. v. Long, 1 Parsons 143; 
Harvey v. L. B. R. R., 47 Pa. 428; Mint Realty Co. v. Wana- 
maker, 231 Pa. 277. 

No usage, however long continued, will justify an en- 
croachment great or small on a public highway: Appeal 
of Phila., 78 Pa. 33. 

Any obstruction to the free use of a highway is a nui- 
sance: Com. V. McNaugher, 131 Pa. 55; Hauck v. Tide- 
water P. L, Co., 153 Pa. 366; Penna. R. R. Go's. App.' 115 
Pa. 514; Com. v. Kembel, 30 Pa. Supenor Ct. 199. 
H. S. Drinker, Jr., D. W. Kaeicher and M. M. Burke, for 
appellee. 
KEPHART, J. May 17, 1920. 

It is admitted defendants ; 'e tlie owners in fee of the 
ooaJ underlying and on either side of the public highway, as 
it affects the present case. Theie is nothing to show how 
Krebs Road originally became a piiliHc highway. If, in the 
original taking, the right of property in any aspect had been 
injiiriously affected, the owner would ha\e been entitled to 
damages; but, as the ownersldp of the coal is" not in dispute, 
it is clear that when the i-oad was laid out the owner had 
full dominion and control over the coa! with the right of an 
absolute owner to it, subject, however, to the easement in 
favor of the public. He has the right to mine and i-emove 
it, but the removal must be done in such manner as not to 
injure the surface of the highway, or create a condition 
whereby injury may follow later. The servient estate must 
always be in such condition that the road may be continued 
as a highway for the traveLiiy public in the future. Fi-om 
the undisputed facts this sen'ient estate owed to the road 
above such support as will at all times presei-ve and keep it 
from subsiding. 

An abutting owner may use the land (the surface) for 
his own purposes in any way not inconsistent with the public 
easement and is entitled to all profit and advantage that 
may be derived therefrom: 13 R. C. L.. sec. 107, p. 121. "The 
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rights and title of an abutting: owner • * • • are subject 
* * * * to the easement and servitude in favor of the public, 
and to the right of the public authorities to occupy the space 
above and below the surface of the way for any purpose 
within the scope of public uses to which highways may be 
put:" 13 R. C. L., sec. 108, p 123. But above and beyond 
this reasonable use of the public, the owner undoubtedly re- 
tains the right to use his land ; and so it has been held, where 
one owns the fee in the minerals under the surface of the 
highway, and the mines on the surface adjac(.nt thereto, 
they may work such mines, but must do so in such way as 
not to cause the road to subside : 17 Eng, Ruling Cases, p. 
554. 

The coal under the highway could not be removed with- 
out disturbing the surface; to mine it the surface itself, 
which includes the highway, must be physically displaced, 
stripped so that the coal might be taken out. The com- 
pany's right to do this was subordinate to the right of tlie 
public to the highway. This use, encroachment or obstruc- 
tion (stripping) by the company was a nuisance per se, 
which could not be legalized unless the highway ceased to 
exist as such ; in that event, the land reverts to the owners 
and its use is no longer a public one. 

To cause the "land" to revert, the road must be vacated 
in the manner provided by law ,and, as public highways are 
within the control of the Commionwealth, the statutory di- 
rections for their creation and abolishment must be followed. 
When counsel in this case agreed that the road shauld be 
vacated, thus permitting the coal company to continue the 
nuisance and the public to be deprived of the use of the 
highway for travel, they clearly exceeded any authority they 
had as attorneys and they attempted to do something which 
even the supervisors had no power to do ; and the same may 
be said as to supplying the road vacated. To permit such 
an evasion of a legislative mandate as to highways would 
be to create an easy n*thod to have important highways 
changed to suit the convenience of a few persons without 
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notice to others interested who might be injured thereby. 
The Act of 1836 or 1911 should have been invoked. 

The supervisors, as municipal authorities, were proper 
officers to ask for a com,pulsory mandate to redress the in- 
jury. It should not have been denied, as a clear legal right 
existed. Where there has been an invasion of a public right 
by the use, for private purposes, of that which belongs to 
the public, whether the injury be great or small, it is tiie 
continuing deprivation of that right which gives cause for 
equitable intervention to prevent the creation or the con- 
tinuance of such wrongful exercise. This should be recog- 
nized for a broader reason where the injury is substantial 
and material, calculated not only to interfere with the right 
and comfort of the public as such, but possibly to the dam- 
age of individuals. So it has been held that injunctions to 
restrain encroachments on highways, though they should be 
granted with care, will, when public rights are invaded, be 
granted. In such case no question of the amount of dam- 
ages is raised, but simply the one of the invasion of a right: 
Reimer's App., 100 Pa. 182, 187. A nuisance per se, when 
public in its chai-acter, may, upon information by the attor- 
ney general, or at the suit of a municipality, be enjoined : 
Mint Realty Co. v. Wanamaker, 231 Pa. 277, 279. 

The defendants did not acquire any right to excavate 
the Krebs Road for the purpose of their stripping operation 
because of any consent the supervisor of the township 
might have given, official or otherwise. In Pennsylvania, 
a highway is the property of the people, — not of a particular 
district, but of the whole State, — and when a public right 
has been acquired, it cannot be lost by nonuser or by munici- 
pal action not expressly authorized by law. Any occupation 
of the property inconsistent with the public right is a nui- 
sance, and no length of time will legalize a pubic nuisance: 
Pittsburgh v. Epping-Carpenter Co., 194 Pa. 318. While 
laches may be inqjuted to the Commonwealth, or its repre- 
sentatives, it is done only in rare cases, as stated by our 
present Chief Justice in Bradford v, K. Y, & Penna. Tel. & 
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Teleg. Co., 206 Pa. 582. Under the circumstances of this 
case, appellants lost no right in the prosecution of this liti- 
gation. They acted under what they believed to be lawful 
orders of the court; but defendants will not be heard to com- 
plain of this, as they have not met the obligation assumed 
in the unauthorized agreement and order. 

The decree of the court below is reversed and a manda^ 
tocy injunction is directed to issue as prayed for, and, owing 
to the peculiar circumstances caused by the orders of the 
first julge who heard the case, the issuance of the writ to 
be withheld for a period of six months, pending which time 
appellee may institute proper proceedings to have Krebs 
Road vacated and supplied, if it is thought proper so to do ; 
or within which time the pai'ties may, under the Act of 
1911, change the location of the road as therein provided, 
on the conditions stated in the act, that the cost and ex- 
pense should not exceed the sum of $300, This would not 
limit the amount respondents may decide to pay in order to 
accomplish the result. If the proceedings as instituted are 
prosecuted with due vigor, but are uncompleted at the end 
of the six months, the court below, in its sound discretion 
may grant a further extension of time. 

The decree is reversed at the cost of the appellees. 
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Bartolet v. William G. McAdoo, Director Gen. of Railroads 



Negligrence — Railroads — Fires — Sparks — Proximate 
cause. 

In an action against the director general of railroads for dani' 
ages caused by the burning of a bam, it appeared that according to 
the evidence of the plaintiff, a fire was discovered by defendant's 
employees in the plaintiff's (ield at a point 75 to ^ feet from the 
tracks. After the fire in the field had been extinguished another in 
a bam about 420 feet from the defendant's right of way and across 
a public road was discovered. There was no affirmative evidence that 
the fire from the field was communicated to the bam, and it was not 
contended that sparks reached the barn directly from the engine pass- 
ing 420 feet away. Under such circumstances, the negligence of the 
defendant was not the proximate cause of the burning of the bam, 
and it was not error for the lower court to enter judgment non ob. 
stante veredicto. 
Superior Court. Affirmed. 
KELLER, J., dissents. 

Trespass to recover damas^es for the burning of a bam. 
Before BECHTEL, P. J. , . 

The jury rendered a verdict in favor of the plaintiff for 
$1,400. Subsequently the court entered judgment for the 
defendant non obstante veredicto. Plaintiff appealed. 
J. W. Moyer and G. H. Gerber, for appellant. 
Otto E. Farquhar, for appellee. 
LINN, J., February 28, 1920; 

The single assignment of error complains that the court 
entered judgment for defendant notwithstanding the ver- 
dict for plaintiff, in a suit brought to recover damages re- 
sulting from the destruction of a bam or hay shed by fire 
alleged to have been caused by sparks emitted by the negli- 
gent operation of defendant's locomotive. The court follow- 
ed Railroad Co. v. Kerr, 62 ?a. 353, saying after a long dis- 
cussion of the subjject: "• • • * since it has been held that 
the authority of that case has not been impaired on the facts 
contained therein, we feel constrained to apply the rule there 
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laid down to the facts in this case." 

It appeared that on the afternoon of a clear, dry windy 
day, just after defendant's passenger train passed plaintiff's 
farm, a fire waB observed by defendant's employees in plain- 
tifTs field at a point from 75 to 90 feet from the tracks. 
The wind was blowing from the track across the field. This 
fire was extinguished by defendant's employees after an area 
of about three acres was burnt over. The bam, 420 feet 
from defendant's right-of-way, was from 60 to 75 feet from 
the edge of the burnt area and was separated from it by 
a public road. After extinguishing the fire in the field, the 
emi^oyees started home, when one of them turned around 
and saw that there was fire on the bam. One of ptaintifTs 
witnesses was asked: "Q. Do you know what started the 
bam to bum? What started the bam to bum? 

A. Which place it started, you mean ? 

Q. Yes. What caused the bam — what made the bam 
bom? 

A. I don't know that. 

Q. You don't know? Wasn't it the wind carrying the 
spu'ks? 

A. I can't tell that. 

Q. From the field to the bam? 

A. I can't tell that the wind carry the sparks to the bam, 
I can't tell that because I no see." 

I^e engine in passing "would be going down a small 
grade" and stopped at a station about three quarters of a 
mile away. Another of [daintiff's witnesses testified with 
regard to the train that "they were coming down grade and 
were shut off to make the stop at the station." He also tes- 
tified as folk>ws : 

"Q. Did you see this train as it passed Bartolett's field ? 

A. Yes, sir. 

Q. How was it being operated then? Was it puffing 
hard or pulling hard ? 

A. No, sir ; it was shut off. 

Q. Shut off? 
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A. Coming down grade, shut off. 

Q. Coming down grade, just drifting along easy, drift- 
ing along without making any noise? 

A. Yes, sir. 

By Mr. Gerber: Q. Where was it shut off? 

A. On the bridge. 

Q. How do you know ? 

A. My work required me to watch the train approach- 
ing." 

Another of plaintiff's witnesses testified that "it was a 
minute or two" after the fire in the field was extinguished 
before he discovered the fire on the bam or shed. 

Plaintiff produced evidence that shortly after the train 
passed, three othei' fires were found burning near the right- 
of-way within a mile and a half on either side of appellant's 
farm. Defendant recalled a witness, one of its employees, 
who had been called by plaintiff, who testified that he saw 
the train drifting past appellant's field, and who said "You 
don't see smoke or steam when the train is drifting, especial- 
ly down that grade there." Defendant also called an inspec- 
tor who said that he had inspected the spark arrester on this 
engine on the evening of the day of the fire and that it was 
in good order and such as was in general use. The engineer 
of the train testified that in passing appellant's farm, his 
"engine was shut off." Excepting the railroad emiployees, 
no one was seen in the neighborhood at or shortly before 
the fire in the field was first observed. 

The case was tried on the theory, as the court below 
stated, "that a spai-k from the engine ignited the grass 
and that a spark from the grass in turn ignited the roof 
of the bam and that the fact that the field was ignited at 
a distance of about 75 feet from the defendant's right-of- 
way shows that either the engine of the defendant company 
was not equipped with a proper spark arrester or that it 
was negligently operated." None of the witnesses saw the 
engine emit sparks or anything else as the train passed ap- 
pellant's farm when the "engine was shut off" and the train 
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was "drifting • * • • * down that grade there," nor did 
appellant offer anything concerning the condition of the 
spark arrester ; he contends that because these lires were 
seen near the right right-of-way shortly after the train pass- 
ed, a iMresumption arises that the fires came from the engine 
and tiiat the negligence alleged may be inferred from that 
unusual occurrence. Assuming for the moment that he may 
so fix responsibility for the fire in the field which had been 
extinguished, of what use is that inference or presumption 
in ascertaining the cause of the fire to the bam? The 
theory of the trial, as has been stated, was that a spark 
from the engine ignited the field and then a spark from the 
field ignited the bam, but there is no evidence that any one 
saw sparks or fire communicated from the burning field to 
the bam. In that respect the case differs from Kerr's case 
(supra), where there was evidence that the fire was com- 
municated from the warehouse to Kerr's hotel, yet it was 
held that the succession of events following the operation of 
the engine lacked such entirety as would justify the con- 
clusion that the legal or probable cause of the burning of 
the hotel was the operation of the engine ; all the more 
must that be true in this case whei'e thei'e is no affiiTna- 
tive evidence that fire from the field was communicated to 
the bam, and where it is not contended that sparks reached 
the bam directly from the engine passing over 400 feet 
away; it would be mere presumption on pr'^sumption, as Lo 
which see Railroad Co. v. Henrice, 92 Pa. 4"! at 434, and 
Welsh V. Railroad Co. 181 Pa. 461 at 4tj4. 

The judgment is affirmed 

Dissenting Opinion by KELLER, J.; 

There was evidence that after a cei-tain engine belong- 
ing to the defendant had made its trip, fire broke out within 
a few minutes in the adjoining fields at four different places, 
located within a distance of about throe miles. It started 
in the plaintiff's field about seventy-five feet fram the track 
and helped by an unusually strong wind, in a few minutes 
had burnt about three acres of graws. The wind was in the 
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direction of plaintiff's barn and sparks from the field were 
flyinir with the wind. The fiie in the field was just out 
when the defendant's employees noticed a small fire buraing 
on the shingle roof of plaintif's shed across the road and 
from fifty to seventy-five feet away. This was within twen- 
ty minutes from the time thp file was first seen in the field 
The plaintiff's family was not at home and there was noth- 
ing which could have caused the fire but the sparks from 
the burning field. The leaiTicd trial judge left the disputed 
facts in the case, including the c.uestion o£ proximate Ciiuse, 
to the jury and their verdict r.?3(ilved any doubt as to them 
in favor of the plaintiff. In my opinion, the jury was justi- 
fied in fiinding that the fii-e in the field and its communica- 
l3on to the bam was a continuous succession of events, so 
linked together that it became one natural whole and con- 
stituted one continuous conflagration. The case is disting- 
uishable in its facts from Penna. R. R. Co. v. Kerr, 62 Pa. 
353, and is governed rather by Penna. R. R. Co. v. Hope, 80 
Pa. 373 ; Oalidale Baking Co. v. P. & R. Ry. Co., 244 Fa. 463 ; 
and Cook v. P. C. C. & St L. Ry. Co., 251 Pa. 198. 

I would reverse and enter judgment on the verdict. 



Estate of Catharine Hildenbrand, Deceased. 



Decree of distribution - Judgment of the Orphan' Court 
Opening. 

A decree of distribution in the orphans' court is as solemn and 
binding as judgment in any other court of record. 

The procedure to open judgments is well established by law and 
long practice and muBt be followed. 
Petition to pay share on distribution. O. C. 
James A. Somers, for petition. 
WII^ELM, P. J. January 17, 1921. 
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On April 12, 1920, a decree of distribution was filed, 
awarding to the Estate of Bertram Hildenbrand the sum of 
$486.40 out of the estate of Catharine Hildenbrand, deceas- 
ed, in pursuance of the audit of the account of Jacob Hilden- 
brand, the executor of her last will and testament. 

No exceptions were filed to this decree of distribution, 
but on or about the eighth day of November laat, the pe- 
tition of Elizabeth A. Hildenbrand, widow of Bertram W. 
Hildenbrand was presented to the court in which it was set 
out that the real estate of Catharine Hildenbrand was sold 
for the payment of debts, and the surplus from said sale, 
after the payment of debts, was the subject of distribution 
i-eferred to in the petition, and that more than one year has 
elapsed since the death of Bertram W. Hildenbrand, the dis- 
tributee, therefore, the court is asked to direct Jacob Hilden- 
brand to pay the share of Bertram W. Hildenbrand to the 
I)etitioner and the guardian of the minor child of Bertram 
W. Hildenbrand in equal shares. 

The decree of distribution filed April 12th., 1920, is a 
judgment entered in the orphans' court of Schuylkill County, 
and is as solemnand binding as judgments in a courtof record 
alwas^ are. The procedure for opening judgments is well 
established by law and long practice and the method adopt- 
ed for opening this judgment is not in accordance with our 
practice in this State. 

AND NOW JANUARY 17, 1921. the petition is dis- 
missed. 
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Estate of Margaret Sheetz 



Statement of account - Blending of administration imd 
distribution. 

Where an account mingles principal, income, personal property 
and real estate confirmation will be refused. 
0. C. No. 12. November Term, 1920. 
Carl Wagner for accountants. 
Cyras M. Palmer for exceptants. 
WILHELM, P. J. January 24, 1921. 

Audit of the Third and Partial Account of Benjamin 
Franklin Sheetz, William Stratton Sheetz and Horace B. 
McCool, executors under the last will and testament of Mar- 
garet Sheetz, late of the City of Pottaville, County of 
Schuylkill, and State of Pennsylvania, deceased. 

This account came on for audit on the 23rd day of No- 
vember, 1920, and some testimony was taken in support of 
exceptions filed on the part of certain legatees. "Hie first 
exception reads as follows : "Said accountants have not stat- 
ed the said actwunt in accordance with law or in 
the manner required by this court, in that they have blend- 
ed principal, income and distribution in one account. 

This exception is well founded, becauss the account as 
stated is unintelligible when we come to consider the com- 
plaint contained in the second exception, which covers the 
matter of commissions charged by the accountants. The 
debit side of the account includes items of rent received to 
an amount in excess of $8000.00, real estate sold to the 
amount of $75000.00, and the first item on the debit side 
reads as follows: "Nov. 15, 1917, balance per account filed 
$61.55" without any explanation as to whether it is prin- 
cipal or income, rent, or the proceeds of the sale of real es- 
tate. This method of stating the charge aide of an account 
has been so frequently condemned by the courts that it 
should not be overlooked or disregardecl. The method of 
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atatintr the items on the credit side of the account is open 
to no less criticism that that directed toward the debtor 
items because we have here the blending of administration 
and distribution included with items of principal and income 
togrether with the mingling of personal property and real 
estate, thereby working a violation of almost every rule laid 
down by the courts covering the method of stating ac- 
counts; notable the charging of executors commission in 
lump sum so that it cannot be ascertained what charges are 
made against income or against principal or against sale of 
real estate. 

If this account is correct a large sum of money has been 
paid out to Nettie B. Duby in clear disregard of the terms 
of the will, which item as well as other items of distribu- 
tion have been included in the discharge account mingling 
principal, income, personal property and real estate. For 
the reasons stated this account should not be confirmed. 

AND NOW JANUARY 24, 1921, confirmation is re- 
fused. 



Estate of Maria Reed, Deceased. 



Method of stating an account - Purpose of an account - 
Verification. Act of April 9, 1915, P. L. 72. 

A propeHy stated account should in the first instance contain 
the principal debit items, followed immediately by the dischargee 
claimed, and if another account is embraced within the paper, it 
^ould be separately stated in a like manner. Any other method of 
stating aecounta should not be approved. Mingling of administostion 
and distribution in an account is in violation of our well-establi^ed 

The filing of an account by a fiduciary is in the nature of a peti- 
tLon to a court of record alleging matters of fact; its ultimate pur- 
pose being to secure the approval of the court of its contents by 
Kttiug out in detail the acts of the fiduciary performed in bis official 
capacity; and the court should not receive or cms^der the account 
unleBB the same is duly verified;' 
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Audit No. 20, November Term, 1920, O. C. 
G. E. Gansfloff, for accountant. 
WILHELM, P. J. January 3, 1921. 

This account came on for confirmation and audit, and 
confirmation should be refused, because the account is not 
in proper form, and not intelligrible in that many items of 
dischai^ are not clearly stated, and it ia not clear in other 
respects. It is headed "Account of The Schuylkill Trust 
Company, Trustee," under which appear the words "Maria 
Reed." While one could presume that this is an account of 
The Schuylkill Trust Company, Trustee for Maria Reed, it 
is not so stated, and I know of no excuse for this economy 
of language, or why it should not be stated under what au- 
thority The Schuylkill Trust Company became trustee, 
whether under the will or an appointment by the court or 
otherwise. 

While the account purports to contain a principal ac- 
count and an income account, the two accounts are so 
mingled in the balances struck that it amounts to a state- 
ment of income and principal without distinction. 

It appears by an analysis of the items of tiie account that 
the amount of the principal received was $672.55, and the 
amount paid out by the trustee on account of principal was 
$47.73, and that there is a balance of principeil remaining 
in the hands of the accountant of $624.82, and no item of 
this amount appears in the account, and it can only be ar- 
rived at by calculation. 

The income account shows that there has come into the 
hands of the trustee as income $572.11, but in this charge 
of income the trustee undertakes to take credit for admin- 
istration expense, which is improper and not the manner in 
which accounts should be stated. On the discharge side of 
the income account administration and distribution items 
appear to be mingled in clear violation of the well estabUsh- 
ed rules for the stating of accounts, and the items of dis- 
charge amount to $539.56, which leaves a balance of income 
in the hands of the accountant of $82.55 snd if there is de- 
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ducted the commissiom cltumed by the accountant, which 
Qnly appear od the debit side of the account, to wit, $28.55, 
there is a balance of $4.00, and this balance attars no- 
where in the account. 

In fine this account appears to have been hastily drawn, 
and instead of beins: a properly stated account seems to be 
a coi^ of the books of tiie Trust Company, which may be 
intelUfirible to the company in many of the items of dis- 
charire in the income account, but is certainly not such an 
intelligible statement of the affairs of this estate that ought 
to appear in an account. All accounts, whether prepared 
by a Trust Company or an individual, should be stated 
and prepared in the well-established and universally approv- 
ed fornii and the manner in which books are kept by the 
accountant should not excuse a departure from a practice so 
jfenerally recognized and followed. 

This account properly stated should contain the prin- 
cipr.l charge account, followed immediately by the discharges 
claimed, with a balance struck; and the income account 
should likewise contain the charges followed by the dis- 
charges claimed with a balance set out. And any other 
method of stating the account should be disapproved. The 
mingling of administration and distribution should be avoid- 
ed. 

It is found also that this account contains no affirma- 
tion as to its correctness. While the Act of 1832, and the 
Act of 1917 do not require an affidavit to be attached to 
the account when filed, such practice has been uniformly 
followed, and it was said in Case's Estate, 1 Kulp 807, "No 
account can be stated according to law unless to the account 
is subjoined the oath or affirmation of the accountant, sub- 
scribed by him, that such account is just and true, both as 
respects the items of charge and discharge." 

The Act of 9 April, 1915, P. L. 72 provides: "That a 
judge of any court of record shall not, in any matter, case, 
hearing, or proceeding before him, receive or consider any 
petition, or paper in the nature of a petition, alleging any 
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matter of fact, unless the petition or paper is duly Terified 
as to such allegations. "It ntay be contended that an ac- 
count filed in the register's office is not a petition in a 
court of record, or a paper in the nature of a petition, but 
all accounts so filed must be transmitted by the register to 
the Orphans' Court; and in any county in which a separate 
orphans' court is established, all accounts filed in the office 
of the register shall be examined and audited by the court, 
and if not excepted to shall, after due consideration, be con- 
firmed. The filing of the account is the first step looking 
toward securing the approval of the court of the manner 
of administering the estate by the fiduciary, because, under 
the law, it becomes ultimately the duty of the court to ex- 
amine such account, consider and pass upon the facts there- 
in alleged, and approve the same by confirmation, or with- 
hold approval. It appears, therefore, that Uie filing of an 
account by a fiduciary is in the nature of a petition alleging 
matters of fact in a court of record, because its purpose is 
finally to secure the approval of the court of its contents 
setting out in detail the acts of the fiduciary performed in 
his official capacity, and the court should not receive or 
consider the account unless the same is duly verified. 

AND NOW JANUARY 3, 1921, confirmation is refused. 
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Estate of Hiram Moyer, Deceased. 



Essential element of a will - Assignment of a fund - 
Right to property. 

1. Notwithstanding tite time of payment is not definitely dxed 
in the obligation, and maturity may not occur until after the death 
of the cdiligor to the obligee, and the obligor has lost dominiicn and 
control orer the same the paper is not a will because the act of the 
obligor 'is irrevocable; irrevocability beng an essential element of a 
will, and irreTocability destroys the testamentary character of the 
paper. 

2. Wlien a paper contains a promiee to pay out of a particular 
fund, it does not amount to an assignment of the fund as against 
ttie bolder of the fund unless he consents to the appropriation by an 
acceptance of the terms of the paper, and it is not binding upon 
other parties in interest in the absence of notice and consent. 

3. Every man has the right to do with his property as he sees 
fit, and the fact that he transacts business a short time before his 
decease, and during his last illness does not invalidate his actions 
in the absence of any proof of fraud, undue influence or mental inca- 
pacity. 

Audit. No. 14, September Term, 1920. O. C. 
J. W. Moyer, for accountant. 
J. B. Reilly and E. D. Smith, for claimants. 
WILHELM, P. J. January 17, 1921. 

From the evidence, we find the following facts. 

I. Hiram Moyer died on or about the fifth day of 
February, 1920, testate, unmarried, having disposed of the 
whole of his estate by last will and testament, dated March 
8, 1918, in which he revoked and made void a testamentary 
trust, and distribution of his estate, reposed in his son, 
^kerman T. Moyer. After providing for the disposition of 
his body, and directing a proper tombstone suitably inscrib- 
ed, and the manner of conducting his funeral, he directed 
his executor and executrix to collect the amount due upon 
his insurance policy, the amount that he had deposited with 
his son Sherman T. Moyer, and all other assets, and conveit 
tile samte into cash, and to pay his funeral expenses, and 
lawful indebtedness. Of the residue of his estate, he be- 
queathed to his son, Sherman T. Moyer, $5.00, to his daugh1> 
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er, Nevada S. Super $5.00, to his daughter Sarah E. Steven- 
son $10.00, his son David J. Moyer $10.00, his son Oscar S. 
Moyer $25.00, his daughter Laura S. Spangler $25.00, and 
his daughter Amy L. Huper $25.00. The balance of the resi- 
due remaining after payment of the above bequests was de- 
vised and bequeathed to his daughter Mary E. Moyer. The 
testator divested himself of his interest in the insurance poli- 
cy by assignment duly executed during his lifetime, and col- 
lected about the same time all money due him from his son, 
Sherman T. Moyer, and the account as stated, shows no bal- 
ance, which could be appUed to the payment of the bequests 
of cash to his several children. 

II. Nevada Super presents a claim for $313, and in 
support of her claim offered in evidence a number of papers, 
wliich establishes without contradiction the fact that she 
had advanced to her father, the testator, various sums of 
money, from time to time previous to the year 1906 to pay 
the premiums on a life insurance policy issued to the testa- 
tor. Each of these set out that the sum so advanced by Mrs. 
Super was "to be repaid" and some of them recite that the 
paytment was to be made at the maturity of the policy, and 
others the re-payment was to be made when the policy be- 
comes due or "out of said insurance when due." 

One of the principal objections to the allowance of the 
claim of Mrs. Nevada Super is that the papers upon which 
her claim is founded are testamentary in character, and re- 
voked by testator's last will and testament, because the 
amount the decedent obligated himself to pay was not due 
and payable until after his death. This' contention is not 
well founded, because an examination of the papers shows 
that the death of the obligor was not mentioned in any of 
them. The time of payment of the money called for in these 
papers was specified to be at t^e maturity of the policy of 
insurance. It was established by the testimony that money 
Was advanced by the claimant to pay the premiums on the 
policy, and that the policy was what is commonly known as 
a life policy, that is the ampunt due thereon according to 
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its temiB was to be paid at the death of the insured. The 
policy was made payble to the estate of Uie insui-ed, and 
while ordinarily a life policy does not mature until the death 
of the insured, yet it is a well known fact that a life policy 
issued to be payaUe to the estate of the insured can by mu- 
tual arrangrement between the company, and the insured be 
made the subject of a settlement, and the contractual rela- 
tions between the company and the insured terminated. And 
this method of cancelling an insurance contract is of fre- 
quent occun-ence ; and if the testator had made a cash settle- 
ment on this policy during his lifetime, the right of action 
f(H- the money due upon the papers would have thsu ac- 
crued to the claimant. Therefore, the time of payment of 
the money advanced by the claimant was not necessarily at 
the death of the testator, but was to be no doubt by their 
mutual understanding when the money would be realized 
upon the policy, because it was stipulated in several in- 
stances it was to be paid out of that particular fund irre- 
spective of whether that time occuiTcd before or after death 
of the insured. 

While the papers are not skillfully drawn, they are in 
effect a promise on the pai't of the obligor to pay to the 
claimant the money she had advanced to him, to pay in- 
surance premiums. The papers were delivered by the obligor 
to the obligee and establish the relation of debtor and credi- 
tor, and by their delivei*y passed beyond the control of the 
obligor, therefore, they were irrevocable, and not in any 
manner testamentary. It was said in Mack's Appeal, 69 
Pa. 231 : 'This being so, these sealed notes can in no sense 
be regarded as testamentary, for revocability is of the es- 
sence of a testament," and this is the answer to the con- 
tention that the papers upon which Mrs. Super's claim is 
founded are testamentary in character. 

The statute of limitations has been pled against the 
claim of Mrs. Super, but it cannot prevail in this instance. 
The date of payment was not definitely fixed by the papers. 
The time of payment was specified at the maturity of the 
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policy or when the policy becomes due, either of which 
events was uncertain, and so understood by the parties. It 
happened, however, that the policy became due at its ma- 
turity, arising from the death of the insured, which occurr- 
ed on the fifth day of February, 1920. Until that time the 
claimant could not have sued upon the papers, because the 
right of action had not accrued. The rule is that the statute 
begins to run at the date suit may be commenced, Mastetler 
V. Masteller 93 Pa. 350. Tompkin v. Bond, 114 Pa. 414. 

The claim of Nevada Super, including principal and in- 
terest, amounting to $693.25 has been proved. 

in. The claim of Sarah A. Stevenson for $300.00, the 
amount of money she advanced to her father to pay prem- 
iums on his insurance policy, and the claim of Walter Steven- 
son and wife for $157.00, money advanced to Hiram Moyer 
to pay the funeral expenses of Lydia Moyer, the deceased 
wife of Hiram Moyer, may be considered together. Both 
of these obligations were admitted to be due Hiram Moyer 
on the 14th day of August, 1908, as set out in a paper ap- 
pointing Shei-man T. Moyer, Trustee for the children of 
Hiram Moyer, which paper included a statement wherein 
Hiram Moyer appears to have set forth a recital of his per- 
sonal estate and his indebtedness, which includes the claims 
here under consideration, and directed distribution of the 
balance remaining of the same, after the payment of the 
obligations, to his children. 

According to the papers designated Exhibit A and Ex- 
hibit B in a Bill in Equity offered in evidence, the amounts 
of money here claimed were acknowledged to be due and 
payable in the year 1908, and there is no evidence that said 
claims were paid at any time subsequent. And in the year 
1918, Hiram Moyer included in said Bill in Equity filed to 
No. 1 March Term, 1918, in the court of common pleas 
of this county a copy of said papers marked Exhibit A and 
Exhibit B, and did not deny at that time any of the alle- 
gations contained in said papers, or that he was not indebted 
to said claimants in the amounts set forth in these papers. 
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Therefore, we have the acknowledgement of this indebted- 
ness by Hiram Moyer, over his signature, in 1908, and a 
practical re-affirmation of that acknowledgement ten years 
later ,and no proof of payment. The statute of limitations 
has not been pted against these claims, and botii of them 
are allowed with interest, to wit: 

Mrs. Sarah A. Stevenson $300.00 

Interest from Aug. 14, 1908 223.50 



523.60 



Walter Stevenson and wife $157.00 

Interest from Aug. 14, 1908 116.96 



$273.96 
rV. Nevada Super has filed seven exceptions to the 
account, all of which exceptions are practically embraced 
within the exceptions numbered four and five. Exception 
No. 4 relates to the policy of insurance before mentioned, 
issued upon the life of the testator, the proceeds of which 
policy was paid by the insurance company to Mary E. Moyer, 
the accountant, after the death of the testator. As mention- 
ed before, this policy was payable to the estate of Hiram 
Moyer. In the year 1905, Hiram Moyer assigned to Sher- 
man T. Moyer all his right, title and interest in the said 
policy of insurance; and on the 16th day of January, 1919, 
Hiram Moyer executed another assignmient of his interest 
in said policy to Mary E. Moyer, his daughter, and in said 
paper declared void any assignment before made to Sherman 
T. Moyer. And on the 12th day of January, 1920, Sherman 
T. Moyer assigned all his right, title and interest to Hiram 
Moyer, and on January 27, 1920, Hiram Moyer executed an- 
other paper in which he assigned to Mary E. Moyer all hia 
right, title and interest to said policy. All of these assign- 
ments w^re attached to and made a part of the policy of 
insurance. Any interest that Hiram Moyer had in this 
policy of insurance was transferred during his lifetime, 
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therefore, the proceeds of the policy formed no part of his 
estate, and no valid reason lias been shown for including the 
sum realized upon the policy in the inventory and appraise- 
ment or the account, and exceptions Nos. I, 2 and 4 are dis- 
missed, and exception No. 3 is sustained to the extent here- 
inafter noted, as to bank deposits. 

In this connection, it may be well to note that it is as- 
serted that the proceeds of the insurance policy is a part 
of the estate of the testator, because the papers evidencing 
the relation of debtor and creditor between the testator and 
Nevada Super asserted that the debt should be paid out of 
the insurance or when the policy of insurance matured. It 
appears by the terms the papers that the testator agreed 
that the debt should be paid out of the money arising from 
the insurance policy. It is not an assignment of the whole 
of the fund. In fine it is not an assignment of any portion 
of the fund. It is merely a promise to pay out of this par- 
ticular money realized from the insurance. It is not shown 
that the insurance company had any notice either before or 
after the death of the insured of the existence of these 
papers, and of course, did not assent to the promise or ac- 
cept any obligations by virtue thereof. The insured, there- 
fore, retained control over the fund, and had authority to 
collect it. "An agreement to pay out of a pai'ticutar fund, 
however clear in its terms, is not an equitable assignment. 
The assignor must not retain any control over the fund ; any 
authority to collect it or any power of revocation. If he 
does, it is fatal to the claim of the assignee. The transfer 
must be of such a character that the fund-holder can safely 
pt^r, and is compelled to do so, though forbidden by the as- 
sii^or. Geists Appeal 104 Pa. 351. 

When a paper contains a promise to pay out of a par- 
ticular fund it does not amount to an assignment of the 
fund as against the holder of the fund unless he consents 
to the appropriation by an acceptance of the tenns of the 
pa^r, and it is not binding upon other parties in interest 
in the absence of notice and consent. 
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The fifth exception relates to the sum of $3874.66. which 
was -paid by Sherman T. Moyer to Hiram Moyer on January 
13, 1920, and not included in the inventory or the account. 
It ^ipeu^ that tills sum of money was paid by check, which 
check was deposited in the Merchant's National Bank in the 
account of Hiram Moyer on or about the day of its date. 
It also a|ii>ears that on January 14, 1920, Hiram Moyer is- 
sued his check to the order of Mary E, Moyer on the Mer- 
chants National Bank for $910.90, and on the same day is- 
sued another check to the order of Mary E. Moyer on the 
sHi4e bank for the amount of $2950, and that said bank 
paid to Mary E. Moyer the sum of $3860.90 on these checks 
during the lifetime of Hiram Moyer. The check of Sherman 
T. Moyer issued to his father, Hii-am Moyer, for $3874.66 
wBs endorsed by Hiram Moyer with his mark, J. W. Moyer, 
Esq., the attorney representing the accountant being the wit- 
ness to the mark, and the said checks issued to Mary E. 
Moyer were signed by Hiram Moyer with his mark, and the 
said J. W. Moyer, Esq., was the witness to the signature of 
Hiram Moyer. All these checks were admitted in evidence 
without objection, and stand on the record uncontradicted. 
The testimony shows, therefore, that Hiram Moyer in 
his lifetime divested himself of all the money he had in the 
Merchants National Bank, excepting the sum of $13.76 
about twenty-two days before his death. There is no proof 
here of any fraud practiced upon Hiram Moyer or that he 
was mentally inctnnpetent to transact business. Every man 
has the right to do with his property as he sees fit, and the 
fact that he transacts business a short time before his de- 
cease, and during his last illness does not invalidate his act- 
' ions in the absence of any proof of fraud, undue infiuence or 
mental incapacity. In this case a reading of the will shows 
tiiat Hiram Moyer did, just before his death, what he had de- 
termined to do about two years pi'evious, that is, give the 
niiole of his estate, with few exceptions, to Mary E. Moyer, 
his daughter. 

It ai^iears there remained in the Merchants National 
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Bank at the time of the death of the testator the sum of 
$13.76, and the accountant asked that she be surcharged 
with this amount. The sureharge is allowed. It follows, 
therefore, that all of the cash remaining in the Merchants 
National Bank belonging to the estate of Hiram Moyer is 
now included in the assets of his estate, and the fifth ex- 
ception should not be sustained except as just above indi- 
cated. 

V. We have discussed the insurance policy proceeds 
and the money in bank separately, because they were made 
the subject of separate exceptions, but counsel for the ex- 
ceptant has seen fit, in his brief, to discuss them together, 
and generally we may say, in reply to the assertion that the 
accountant produced or offered no evidence to prove the exe- 
cution of the signatures to the checks and to the assignmeaf 
of insurance; that these papers were offered in evidence 
without proof of the signatures, and the offer was not ex- 
cepted to, and wei'e admitted in evidence without protest or 
exception from any one. Counsel for the exceptants being 
present at the time, it can be said that they acquiesced in 
the papers going into the record, and this action is tanta- 
mount to an agreement or admission that the papers were 
duly executed by the testator; and exception at this time 
to their admission is too late to destroy their value as evi- 
dence. 

It is asseited in the brief that the gift of the money in 
bank and the interest of the testator in the insurance policy 
has not been established by satisfactory evidence, notwith- 
standing it has been shown that the testator did, in his life- 
time make an unconditional assignment of his insurance 
policy to his daughter, and did execute and deliver to her 
checks for practically all the money deposited to his credit 
in the Merchants National Bank, whidi checks were pre- 
sented for payment and were paid about the time of their 
date. The assignment of the policy of insurance, and the 
transfer of the cash in bank to the daughter by the testator 
were irrevocable, and if the testator had recovered his 
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health, and repented his conduct, his dominion and control 
over the money in bank and his interest in the insurance 
policy were lost unless he could show fraud, undue influence, 
or mental incapacity. The delivery of the possession accord- 
ing to each of the subjects under discussion was complete, 
and irrevocable, and the evidence to prove the same is clear 
and satisfactory. If the burden was cast upon the account* 
ant to establish her claim to the proceeds of the insurance 
policy and the money in bank by satisfactory evidence, she 
has met that burden by indubitable evidence, and has satis- 
factorily shown that the funds in question were her own 
property, and not the property of the testator, therefore, 
should not have been included among the assets of his estate. 
The accountant also asks to be surcharged with the sum of 
$2.17, balance of deposit remaining in the Pennsylvania 
National Bank. The surcharge is allowed. 

The sixth exception is dismissed. 

The seventh exception is not sustained by testimony, 
and is dismissed. 

VI. Sarah E. Stevenson has filed seven exceptions to 
the account which are practically a repetition of the excep- 
tions filed by Nevada S. Super, and all of these exceptions 
are not sustained for the reasons given in disposing of the 
exceeptions filed by Nevada S. Super. 

VII. No exception has been filed to any items of credit 
contained in the account, therefore, they stand unchallenged 
and are presumed to be proper payments made on the part 
of the accountant, and the account shows that the executrix 
has advanced out of her own funds $785.96, ntoney paid out 
for administration and other expenses, and leaves the estate 
indebted to her in that amount. The executiix admits the 
following surcharges : 

Cash in Merchants National Bank $13.76 

Cash in Pennsylvania National Bank 2.17 

Total 15.93 
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This, therefore, reduces the amount of the im 
of the estate to the accountant to the sum of $770.03. There- 
fore, there remains no cash in hand which can be appropri- 
ated to the payment of debts and legacies. 

AND NOW JANUARY 17, 1921, the account as stated, 
including the items of charge and discharge herein noted, 
is coniirmed absolutely. 



Brown vs. Leib 



Mandamus - Dismissal of appeal - Nominations of can- 
didates for public offices - Act of June 10, 1893, P. L. 424. 



lerely academic and a decision on the merits would be without effect; 
moot questions or abstract principles of law will not be decided. 

The act of June 10, 1893, P. L. 424 does not apply Ui nominations 
made by a body of citizens acting as a political party which has 
not complied with the provisions of the act. 
Supreme Court. Appeal dismissed. 

No. 153, Januaiy Term, 1920. Appeal from No. 341, Novem- 
ber Term, 1919. 
William Wilhelm, for appellant. 
E. D. Smith and A. L. Shay, for appellee. 
FRAZER, J. April 12, 1920. 

Upon plaintiffs' petition a writ of alternate mandam- 
us was issued directed to the Commissioners of Schuyl- 
kill County to show cause why they should not accept and 
file in their ofFice a certificate of nomination of candidates 
for county offices to be voted for at the election to be held 
November 4th, 1919. The court below sustained a motion 
to quash the writ, from which order petitioners appealed. 

We now have a motion to dismiss the appeal, one reason 
In its support being that since the time for holding the 
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election has long passed, the question raised is merely aca- 
demic and a decision on the merits at this time would be 
without effect. This point is well taken, as we have fre- 
quently stated we will not decide moot questions or abstract 
principles of law : Winston v. Ladner, 264 Pa. 548, 550, and 
cases cited. However, owing to the importance of the ques- 
tion to citizens and political parties desiring to nominate 
candidates to filt vacancies, we have concluded to consider 
the merits of this case, although our action in this respect 
must not be regarded as a precedent for the determining 
of such questions in the future. 

The petition for mandamus avers that on September 
30th, 1919, petitionei's and others to the number of about 
thirty-five citizens, all qualified electors of the County of 
Schuylkill, met in convention in the City of Pottsville, within 
that county, and formed "a political party for the purpose 
of nominating for election county and municipal officers in 
Schuylkill County at the November election 1919." The 
convention elected a president and seci'etary and adopted 
a motion authorizing the president to appoint an executive 
comnuttee of five persons "for the purpose of nominating, 
substituting, filling vacancies, pre-empting a title, desig- 
nating a party name, and for such other powers and duties 
as might be necessary thereto." The committee so author- 
ized was duly appointed and, pursuant to the action of the 
citizens meeting, nominations were made and filed desig- 
nating named persons to be voted for at the conning election 
for the several offices to be filled at that time. The naitve 
"Equal Tax Party" adopted by the committee was owing to 
the objections filed on October 10th, 1919, by persons rep- 
resenting the "Tax Revision Party," and after hearing and 
action by the court, changed to the "Equal Assessment 
Party." In the meantime all persons named as candidates 
for the several offices to be voted for, except two, withdrew 
their names and executive committee appointed by the chair- 
man met and selected other persons to fill the vacancies thus 
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The county commissioners refused to accept and file 
the certificate of substituted nominations for the reason it 
was not, in their opinion, properly authenticated as required 
by law. The contention of the commissioners was sustained 
by the court below. 

I^e riffht of petitioners to the mandamus prayed 
for depends upon the construction of section 11 of the Act 
of June 10, 1893, P. L. 424, which provides : "In case of 
the death or withdraw^ of any candidate nominated as here- 
in provided, the party convention, primary meeting, caucus, 
or board of the citizens who nominated such candidate, may 
nominate a substitute in his place, by filing in the proper 
office at any time before the day of election, a nomination 
certificate or paper which shall conform to all the require- 
ments of this act in regard to original certificates or papers: 
Provided, that if the said convention or citi2ens shall have 
authorized any committee or if any executive committee of 
any political party be authorized, by the Rules of said party, 
to make nominations in the event of death or withdrawal 
of candidates, the said convention shall not be required to 
reconvene nor the said citizens to sign a new nomination 
paper, but the said committee shall have power to file the 
requisite nomination certificate or paper, which shall recite 
the facts of the appointment and powers of the said commit- 
tee, (naming all its members) of the death, or withdrawal 
of the candidate, and of the action of the committee thereon, 
and the truth of these facts shall be verified by the affidavit, 
annexed to the certificate or paper of two members of the 
committee, and also of at least two of the officers of the 
convention who made affidavit in support of the original 
certificate, or two of the citizens who made affidavit to the 
original papers : And Provided, also, that in case of a substi- 
tuted nomination paper not filed by a committee but signed 
by citizens it shall only be necessary that two-thirds of the 
signers of the said paper shall have bewi signera of the 
original paper." 

Under the Act of June 12, 1913, P. L. 719, Sec. 2, to 



3yGoo»^Ic 



ft-ewn vs. LeJb 15 

qaaltfy as a poIiticiJ party within a county and make nomi- 
antions as such, the body of electora of which the party ts 
composed must be such that one of its "candidates at either 
the general or municipal election preceding the primary poll- 
ed at least 5 per centum of Uie largest entire vote cast for 
any elected candidate." It seems to be conceded the Equal 
Assessment Party did not meet the requirements of this 
provision. Nevertheless, the persons attending the organ- 
ization meeting proceeded to act as a political party and 
appointed an executive committee pursuant to the theory 
that they existed as a political party and enjoyed all rights 
and privileges incideent to a political organization. Under 
the section of the Act 1S93 above quoted, acting merely 
as a body of citizens, petitioners might have made nomina- 
tions and also authorized a committee to make further nomi- 
nations in the event of the death or withdrawal of any of the 
candidates chosen at the convention. Or, in case of their 
failure to appoint a committee, the citizens participating in 
the mcetii^ over the signatures of two-thirds of the signers 
of the original paper might make a substituted nomination 
to fiU the vacancy. They did not pretend to act as a mere 
body of citizens, however, and as such appoint a committee 
to act for them, but acted as a political pai'ty and appointed 
a committee designated as the exeecutive committee of a 
political body. The authority given the executive committee 
of a political party cannot be construed to give its mem- 
bers power to act as a committee of citizens upon discovery 
being made that the convention appointing them was not 
duly constituted as a political body. The law makes a .dis- 
tinction between combinations existing as political partis 
and those not parties by providing a distinctive procedure 
for each to follow to secure a place for candidates on the 
ofTidal ballot, and, in determining whether such pnocedure 
has been adopted in a given case, the law applicable to the 
particular character of the combination must be the guiding 
ininciple. 

Tlie appeal is dismissed. 
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Estate of E. J. Fry 



Powers of executors - Sale of real estate - Agreement 
of sale by legatees. 

Where an executor is given the power of sale, and a sale is 
necessary to carry out the provisions of the will, and the executor has 
sold, the court will not interfere with the action of the executor when 
no improper conduct on the part of the executor has been shown, not- 
withstanding the legatees under the will executed an agreement of 
sale, which antedated the action of the executor in making sale. 

When a power of sale is given to an executor, and a sale is neces- 
sary to carry out the provisions of a trust imposed by the will, the 
executor is obligated by the directions as to the trust, and it is 
his duty td selL 

Petition to restrain sale. 0. C. 
A. L. Shay for petition. 
J. F. Whalen and R. J. Graefl, contra. 
WILHELM, P. J. December 20, 1920. 

Max Lewis and Benjamin Superatine on petition filed 
obtained an order on the first day of June, 1920, restraining 
Charles Graeff, executor of the last will and testament of 
E. J. Fry, deceased, from executing and delivering to George 
Seligman a deed for certain premises in the Borough of 
Tamaqua, and to show cause why an agreement of sale 
entered into between the said Charles Graeff, executor, and 
the said George Seligman should not be declared null and 
void, and why the said Charles Graeff, executor should not 
execute and deliver to the petitioners a deed in fee for said 
property. Subsequently it was discovered that Charles 
Graeff, executor, had, previously to the filing of the petition, 
to wit, on the twenty-seventh day of May, 1920, executed 
and delivered to G. S. Seligman a deed for said property, 
which deed was recorded on the twenty-eighth day of May, 
1920, in the office for recording of deeds, whereupon appli- 
cation was made to amend the prayer to the effect that 
said deed be declared null and void, and the recorder of 
deeds be directed to strike the same from the record. 
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It ai^tears that Max Lewis and Benjamin Superstine 
obtained from the legatees under the will of E. J. Fry, de- 
ceased, an agreement to convey said property, which is 
situated at the southwest comer of Broad and Centre Streets 
in the Borough of Tamaqua for the sum or price of 
$25,000.00, Three Hundred Dollara of which was paid down 
on the date of the agreement, to wit, the fifteenth day of 
May, 1920, the balance to be paid when the title to the prop- 
erty was pronounced good by Arthur L. Shay, Esq., and 
upon delivery of a proper deed by the heirs or the executor 
of the said E. J. Fry, deceased. The negotiations for the 
sale on the part of the legatees with Lewis and Superstine 
were made possibly without the knowledge of the executor 
and certainly without his consent. 

The will of E. J. Fry governs this case, and a reference 
to the will shows that the testator not only gave to his 
executors the power of sale, but as to the remainder of 
his estate, in the fourth clause, he bequeathed one-third 
part thereof 'when sold and converted into money' 
to his wife absolutely, and to his daughters, Lizzie F. Mc- 
Vaugh, and Annable Howell, and hils grand-son, Lambert 
F. Whetstone each the equal one-third part of the renxain- 
der. In the sixth clause, the testator directed as soon as his 
executors have $40,000.00 in hand that the sura of $10,000. 
should be paid to his wife, and that the further sum of 
$10,000 for each of his daughters and grand-son be placed 
in trust for each of them by his executors in a safe and 
reliable Trust Company which money is to remain and be 
held in trust for them during their natural lives. 

There is nothing in this record which shows that the 
real estate in question was not a part of the remainder of 
his estate, contemplated by the fourth clause of the will, 
which unrnjistakably indicates that his executors wei'e to sell 
the remainder and divide the proceeds of the sale as the 
will directs, and this unmistakable direction to the executors 
to sell and apply the proceeds cannot be ignored by the 
executor, and should not be interfered with by the court. 
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It does not appear that the executors have complied 
with the sixth clause relative to the sum of forty tbousi^- 
dollai-s which the executors are to dispose of as soon as the 
same comes in hand by paying to the wife Ten Thousand 
Dollai's, and paying Thirty Thousand Dollara into a Trust 
Company for the use and benefit of his daughters and grand- 
son during their lives. If the provision in the sixth clause 
has not been complied with, and we have ample reason to 
believe from knowledge gained in oUier proceedings in this 
estate that the sum of Thirty Thousand Dollars has never 
been paid to a trustee for the use and benefit of his two 
daughters and grandson, it is the duty of the executor to see 
to it that this pi-ovision of the will is carried out, because it is 
one of the primary objects of the testator. It does not ^ipear 
that the executor can periorm the duty imposed nptm him 
by the sixth clause without making the sale of the real estate- 
and if the heirs sell the real estate and receive the money 
therefrom, this important and salutary clause of the wilt 
would be violated. 

The portion of Lambert F. Whetstone, the grmd son; 
except the trust sum of Ten Thousand Dollars, was directed 
in the eighth clause to be held by and remain in the hands 
of the executors who are to act as trustees and invest the^ 
same, and from the income support and maintain the grand- 
son until he obtains the age of twenty-one years, after which 
the income is to be paid to the grandson for five years and 
then, if the grandson is settled down to some regular busi- 
ness or occupation, is sober, thrifty and shows a dispositicm 
to take care of his money and not squander it; Wien the ex- 
ecutors are to pay over to him the prineip^ of his share 
(except as aforesaid) otherwise the share or portion of nay 
estate payable to my said grand-son is to be held m trust by 
my executors who as his trustees shall invest the same 
and pay over only the income thereof as it accrues to my 
said grandson, and in the event of his death before he at- 
tains the age of twenty-six years then his said share or 
poi'tion of my estate is to go to my said daughters in equal 
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shares.' 

None of the principal of this estate is bequeathed di- 
rectly to Lunbert Fry Whetstone. Ten Thousand Dollars 
■was to be placed with a Trust Company who are to pay 
the income -to Lambert Fiy Whetstone and the principal 
thereof was not to be paid to him at all, but to his children 
■wpwi his death. The remainder of the legacies to Lambert 
F. Whetstone was irfaced in trust and is now in tnist in 
■the hands of the executors who, as trustees, are to invest 
the same and pay the principal thereof to him when he 
attains the asre of twenty-six years, if he is settled down to 
same regular business or occupation, is sober, thrifty and 
shows a disposition to take care of his money, in which 
event the executors are to pay over to him the principal. 
Under the will the control of the interest of Lambert F. 
Whetstone is in the executors and the legatee may never 
come into the control and possession of the principal. Un- 
der these circumatanoes the legatee could not convey a mai*- 
ketiUjle title, and the power of sale as to this interest rests 
solely in the executors, and will remain there until it is 
divested by the executor exercising the discretion reposed 
in him or until the court has decided that he is abusing his 
discretion. The presumptions are all in favor of the honest 
exercise of the discretion reposed in the executor by the 
will and fraud or collusion will not be presumed, and the 
court will not interfere with the discretion placed in the 
executor wltJiout clear and adequate cause. The reason of 
this rule is the testator has a right to dispose of his proper- 
ty as he pleases and he may subject any or all part of it 
to' the discretion of his executor or trustee, and this discre- 
tion properly exercised will not be interfci-ed with by the 
court unless it is judicially determined that the trustee is 
not exercising his discretion, but abusing it. Buckers's 
Estate 225 Pa. 427. 

Limibert F. Whetstone has attained the age of twenty-six 
years. The decision as to whether he has further qualified 
to Deceived his legacy does not rest with him, but is im- 
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posed upon the executor or trustee, who, if he abuses his 
discretion, can be brought into court to answer. It has not 
been shown that the executor acting as executor or trustee 
has decided that the conditions are such and the time has 
arrived to pay over to the grandson the principal of his es- 
tate. Lambert F. Whetstone has not indicated, by any pro- 
ceeding in this court that he is not in accord with ttie action 
of the executor or trustee, therefore, the provision of the 
will as to the time when the trust for the grandson shall 
terminate must be respected, because the will is the law 
governing this case. 

The petitionei's here have attempted to obtain title 
thi-ough the legatees, and are invoking the power of the 
court to set aside the sale made by the executor, but are 
assuming the anomalous position that the deed of the execu- 
tor under the direction of the court is necessary to perfect 
their title, as evidenced by their prayer for an order upon 
the executor. If the power of sale rests in the legatees 
no reason exists for ordering the executor to execute and 
deliver a deed to the petitioners. The will does not give a 
joint power of sale to the legatees and executors. In fine it 
does not give to the legatees any power of sale, and the only 
theory upon which the legatees could convey good title is the 
untenable one that ail of the provisions of the will had been 
carried out, and the ti-usts terminated. 

The executors are given the power of sale. In order 
to carry out the provisions of the will there is an absolute 
necessity to sell and the authority to sell rests solely in the 
executor, who has exercised his authority and sold. Under 
these circumstances it is impossible to understand how the 
court would have any authority to interfere with the sale. 
If the executor was here, asking for an order to make sale, 
the order should be refused, because ample power is given 
to him by the will. How then could the court interfere with 
the exercise of his authority to sell the real estate after a 
sale has been consummated. 

AND NOW, DECEMBER, 20, 1920, the restraining or- 
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der, dated June 1st, 1920 is revoked, and the petition is dis- 
missed. 



Estate of Charles D. Kaier 



Partition - Equitable conversion - Sale of realestate. 

Where a will woriu an equitable conversion of the real estate 
a sale is necessary to effect a distribution of the estate and when 
the executor has euch power a partition proceeding is not proper. 
Petition for partition. O. C. 

G. D. Smith, J. H. Garrahan and John J. Moran, Cor petition. 
T. H. B. Lyon, D. W. Kaercher and A. D. Knittle for ex- 
ecutor. 

J. F. Whalen for legatee. 
WILHELM, P. J. December 20, 1920. 

This is an application praying that a citation be award- 
ed to show cause why an inquest in partition should not be 
granted in the Estate of Charles D. Kaier, late of the Bor- 
ough of Mahanoy City, deceased, who died on the thirty- 
first day of May, 1899, and whose will was admitted to pro- 
bate. 

An answer was filed by Charles P. Kaier, surviving ex- 
ecutor, and one of the legatees of Charles D. Kaier, in which 
it was alleged that the executor of the will of Charles D. 
Kaier has power under the will to sell the real estate, and 
that the executor has filed a petition in this court praying 
for an order and decree authorizing and directing him to 
miake sale of the property described in the petition, and 
that the will of Charles D. Kaier worked an equitable con- 
version of all the property included in the petition, there- 
fore, the proceeding in partition should not be maintained. 
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This answer, notwitiiatanding one of the legatees and her 
husband filed another answer setting forth that a proceed- 
ing in equity has been commenced in the court of common 
pleas to determine whether or not the real estate set out 
in the petition comprises all of the real estate of Charles D. 
Kaier, deceased, brings us to the consideration of the ques- 
tion of first impoitance. 

The will of Charles D. Kaier, after directing that all 
of his just debts and funeral expenses be paid, provided 
as follows: 

"I give, devise and bequeath unto my wife, Margaret C. 
Kaier, all my estate, real, personal and mixed, of whatso- 
ever and wheresoever situate, to have, hold, use and enjoy 
fee same for and during the term of her natural life, or 
so long as she remains my widow, and at and upon her de- 
cease or remarriage, I give, devise and bequeath the same, 
or so much thereof as may then remain unexpended, as fol- 
lows, to wit;" 

Following this bequest are six other bequests in which 
the testator gives the equal one-seventh part of his estate 
remaining unexpended to his six children, respectively, and 
disposes of the other one-seventh as follows:- 

"As to the remaining one equal seventh part thereof, 
I direct that my executors hereinafter named shall hoM 
the same in trust, invest the principal in good securities, col- 
lect the interest and income therefrom, and, at their dis- 
cretion, to pay the said interest and income, and also, from 
time to time, so much of the principal fund as in their opin- 
ion may be necessary and proper, to my grand-daughter, 
Marie Florence, the child of my late daughter, Ella C. Lieb- 
erman, during the term of her natural life and at and upon 
her decease the principal thereof , or so much thereof as 
may then remain, shall be paid and distributed to and among 
my six children hereinbefore named, in equal shares." 

The above bequests were followed by these i»t)visions: 

"In case either of my said children shall die before the 
final division of my estate as above directed, or before the 
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e of my grand-daugrhter above named, leaving lawful 
issue, such issue shall receive the deceased parent's share, 
but if there be no such issue, then such share shall f^l into 
the general fund, to be divided among the survivors in the 
manner hereinbefore i«^vided." 

I do hereby give and grant to my executrix and execu- 
tors hereinafter named, full power and authority to grant, 
bargain and sell, at their discretion as to time, manner and 
terms, any and all real estate of which 1 may die seized, 
possessed, or in any manner entitled to, and the same to 
emivey by good and sufficient deed or deeds to the purchaser 
Mr purchasers thereof." 

This case was set for hearing on petition and answers. 
It is contended that the will taken as a whole operates as a 
«>nversion although there was no positive direction to sell 
contained in the will, but that the power of sale taken in 
emnection with the other provisions of the will exhibits 
an int«ition and purpose on the part of the testator that his 
real estate and personal property should be converted into 
nHMiey, and that the purposes of the will can not be executed 
wdthoDt SDch conversion. Controversy such as we have here 
only arises where, in the absence of express direction to sell, 
intention to convert can be gathered from the provisions of 
the will taken as a whole. It seldom happens that two wills 
are exactly alike in their terms, therefore exact precedents 
are rare, but the correct rule to apply here is ; is a sale 
necessary to carry out the provisions of the will, as the tes- 
tator contemplated, or has the testator in disposing of his 
property blended his real and personal property and created 
a single fund out of which the legatees are to be paid. 

In the first disposing clause the testator provided that 
the whole of his estate without distinction as to its char- 
acter, whether real or personal, should go to his wife for 
her use and enjoyment during life or widowhood, and upon 
her decease or re-marrage he bequeathed the same, or so 
much thereof as may remain unexpended, over, and after 
giving one-seventh of the remainder to each of his six ehil- 
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dren, he provided as to the renudning one-seventh that his 
executors should hold the same in trust, invest the principal, 
and collect the interest and incomJe therefrom, and pay the 
same as the will directs. He further provided that in case 
of the death of any of his children before final division or 
before the decease of his frrand daughter not leaving lawful 
issue the share of such child should fall into the general 
fund, to be divided among the survivora. 

Is it not apparent, on the face of the will, that it was 
the intention of the testator that his real and personal prop- 
erty should be converted into money for investoient and 
collection of income, and for distribution ? It is not possi- 
ble to execute that provision of the will which bequeathes - 
the remaining one-seventh to his grand-daughter without a 
conversion, because the executors are required to invest the 
principal of the same in good securities only and to pay 
over to the grand-daughter the interest and income, and 
also so much of the principal as in their opinion may be 
necessary. It seenis that effect cannot be given to this 
material provision of the will without the exercise of the 
power of sale, because the direction to invest in good securi- 
ties c;&rries with it the thought that a fund must be created 
by a sale of both the real and personal property so that 
there will be cash in the hands of the executors which may 
be invested. 

The language contained in the provision of tiie will 
providing for the contingency which might arise by reason 
of the death of any of his children without lawful issue to 
the effect that the share of said child should fall into the 
general fund also indicates that the testator, not only blend- 
ed his real and personal property thereby intended to create 
a fund from which the beneficiaries are to be paid but a 
sale is necessary' to carry out the provisions of the will so 
that the share of a child dying without issue should fall into 
the general fund. A fund is defined to be "an accumulation 
or deposit of resources from which supplies may be drawn. 
A sum of money, especially one, the principal or interest of 
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which is api)ropriated or devoted to a specific object." The 
general tone and language of this will indicates it was drawn 
by a person of intelligence who would naturally use words 
and language that would best express the intention of the 
testator, and it is fair to presume that when the words 
"general fund" were used, the testator intended Uiat for 
the purpose of distribution of his estate a general fund was 
to be created by sale out of which the beneficiaries of his 
estate were to be paid. The use of the words general fund 
precludes the idea that real estate was contemplated, and no 
one understanding the meaning of words would use the 
words "general fund" if real estate was intended to form 
a part of it. 

The facts in this case closely resemble the facts in the 
ease of Fahnestock vs. Fahnestock, 152 Penna. 56, which 
has been cited with approval in many cases following it, 
and where due effect could not be given material provisions 
of the will without treating a mere power of sale as a direc- 
tion to sell and so operating as an equftable conversion, it 
was said, "If a testator authorizes his executors to sell his 
real estate and to execute and deliver to the purchasers deeds 
in fee simple, of the same, as in this case, and it is clear from 
the face of his will that it was his intention that the power 
so conferred by him should be exercised, it will be construed 
as a direction to sell, and operate as an equitable conversion. 
If in addition to this clear intention of the testator it plainly 
appears that effect cannot be given to material provisions of 
the will without the exercise of this power, the conclusion 
is irrestible that a conversion is as effectually accomplished 
by the will, and the duties of the executors under it are the 
same, as if it contained a positive direction to sell." 

In Sevems Estate 211' Penna. 65, it was held that an 
intention to convert would be im^ilied although a sale was 
merely authorized, if a sale was necessary to carry out the 
provisions of the w*ill, and make distribution of the proceeds 
of the property. In Kuppel's Estate, 25 District Reports 
116, the testator merely authorized his executor to sell real 
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estate and give the proceeds to his children nominatira. The 
court said, in reaching a conclusion as to v^tether or not 
there was a conversion: "The mere readinir ot the wiU 
shows that the authorization to sell was tantamount to a 
direction, for the nine children were in terms givt-n the 
pnoceeds and not the real estate itself. Therefore a sale was 
essential to effect the distribution contemplated by the tes- 
tator." 

In this estate, power and authority to sell was given and 
the executors were directed to hold one-seventh and invest 
the same; and other sevenths, upon certain amtingeacies, 
vfere to fall into the general fund. This power of sale was 
equivalent to a direction to sell for investment and for the 
creation of a general fund, as well as distribution. Since 
the will worked a converson, it is obvious it is not necessary 
to consider or discuss the answer which asserts that the 
petition should be dismissed because all of the real estate 
which Charles D. Kaier died seized and possessed ot is not 
included in the petition for partition. 

In reaching this conclusion, I am not unmindful of the 
fact that the will vests in the executors the poww d sale 
at his discretion as to time and plaoe and that the exeentw 
has evidenced his decision that sale shouW be made by pre- 
senting to the court a petition praying for an order upon 
him to make sale. In coming to this view, I have not con- 
sidered the effect of the power of sale given by the will, and 
the decision of the executor to make sale because the great 
delay in the settlement of this estate which necessarily 
arose on account of its magnitude, the various interests, and 
questions of importance involved, ought to be terminated 
as speedily as possible in order to conserve the estate. And 
since the question of equitable conversion seems to be an 
important dispute, which it may be necessary to ultimately 
decide in order to hasten the settlemrait of the estate, I 
have considered and decided that question herein independ- 
ent of the present decision of the execator to srfi the re^ 
estate under the power given to him in the will. 
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AND NOW, DECEMBER 20, 1920, the petition is dis- 



Schuylldll Railw^ Co. v. Public Service Commission et al. 



Public Service Commission - Evidence - Rules of evi- 
dence - Written contract - Proof of contract - Record - Pre- 
suiiw>tioD - Act of July 26, 1913, P. L. 1S74. 

Ifce Public Serrice Company Act of July 25, 1913, P. L. 1374, 
eootains no provisian relating to the kind of evidence which may be 
received ajid acted upon by the commission; but, the commissioners 
n«t being considered as judges learned in the law, the legislature did 
mot contemplate that the strict rules of evidence should be applied 
to tiieJT hearings. 

In a crossing proceeding between a railway company and an elec- 
tric railway ctHnpany, the latter cannot allege that a contract between 
the railroad company and the railway company's predecessor in title, 
was not proved in accordance with law, where it appears that a copy 
9t the ccntract in question was offered by counsel for the railroad 
company, with a statement that it was a copy of the agreement taken 
from tfce files of the company, where the originals of all agreements 
were kept, and had been prejpated and verified by himself, such paper 
being presumably a copy of one on Ale, as required by the Act of 
191S, with the commission, and its accuracy not being challenged. 

Supreme Court. 

Aiq>eal, No. 61, Jan. T., 1920, by plaintiff, from judg- 
ment of Superior Court, Oct. T., 1918, No. 236, affirming 
order of the Public Service Commission, No. 1732, 1918, in 
case of Schuylkill Railway Co. v. Public Service Commission 
and Lehigh Valley Railway Co. Affirmed. 

C A. Snyder, Frederick M. Leonard and Arthur L. Shay, 
for ^ipeilant 
S. C. Pratt, for ai^IIee. 

M06CHZISKER, C. J. December 31, 1920. 

This was a proceeding, before the Public Service Com- 
nusston, on the part of the Schuylkill Railway Company, to 
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obtain a certificate of public convenience, evidencing the com- 
mission's approval of a "renewal or relocation" of a "crossing 
at grade by the tracks of the Schuylkill Railway Company 
over the double tracks of the Lehigh Valley Railroad Com- 
pany," at a certain point in Butler Township, Schuylkill 
County. 

The petitioners asked not only for the approval of the 
application for the alteration of the crossing by the laying 
of new tracks, but also that "the oonunission apportion the 
cost of said renewal between the said Schuylkill Railw^ 
Company and the said Lehigh Valley Railroad Company, in 
proportions as to the said commission shall seem meet and 
proper." 

The commission granted the certiflcate of public con- 
venience, "approving the replacement or renewal of the ex- 
isting crossing," and directing "the cost and expense thereof 
to be borne and paid by the Schuylkill Railway Company ;" 
which corporation appealed, because this expense was placed 
entirely upon it. 

The Superior Court affirmed the order of the commis- 
sion, and the present appeal was allowed, this court direct- 
ing, however, that it be "limited to the first question raised 
in the Supeiior Court ;" and this, in the words of appellant, 
was: "Had the Public Service Commission the right to base 
their finding on an alleged copy of a contract which was 
not proved in accordance with law?" 

In its printed history of the case, appellant states: 
"The Schuylkill Railway Company is a public service cor- 
poration created under the laws of Pennsylvania, and ab- 
sorbed, among other roads, the Schuylkill Traction Com- 
pany." 

At the hearing before the examiner, counsed for the 
'^high Valley Railroad Company, called attention to the 
fact that a copy of a contract between his corporation and 
the Schuylkill Traction Company — which corporatitm, as 
just shown, appellant describes as having been assorbed by 
it, and the report of the cotrnnission, so far as the c 
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and the contract in question are concerned, refers to the cor- 
poration as "the predecessor in title to the Schuylkill Rail- 
way Company" — was on file with the commission, "cover- 
ing this particular crossing;" whereupon, the examiner 
stated that the copy would have to be formally offered in 
evidence. Counsel for the railway company objected, not 
to the relevancy or legal effect of the alleged contract, but 
simply that the copy did not "come up to the proof required 
in a legal proceeding in the State of Pennsylvania." 

In making the formal offer, counsel for the Lehigh Val- 
ley Company stated : "This agreement is a copy of the 
agreement taken from the files of our secretary in Philadel- 
I^a, "where the original copies of all agreements of the 
company are kept, and was prepared and verified by me." 
The evidence was accepted by the examiner. 

The Public Service Company Law (Act of July 26, 1913, 
P. L. 1374) contains no provision relating to the kind of evi- 
dence which may be received and acted upon by the com- 
mission; but, the commissioners not being considered as 
judges learned in the law, the legislature necessarily did not 
contemplate that the strict rules of evidence should be ap- 
plied to their hearings. The act, by section 18, article VI, 
provides that the "testimony taken" shall come up on appeal 
as part of the record ; this was no doubt intended to afford 
the courts an opportunity to see that there was some reason- 
able basis in the proofs for the decision of the commission, 
not that they might examine to see whether the strict rules 
of evidence had been complied with. 

The act in question, by section 1, article II, paragraph 
(g) . provides that it shall be the duty of every public service 
company to file with the commission "verified copies of any 
and all contracts • • • • • entered into by such public ser- 
vice company • • • • • or any branch or sub-division thereof, 
or other public service company, in relation to its public ser- 
vice." It is to be presumied that the contract here in con- 
troversy was filed in accordance with this provision ; there- 
fore, when the copy was offered by counsel for the railroad 
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company, he tendered that which was part of the official 
records of the Pubhc Service Commission. Moreover, we 
notice that counsel for appellant nowhere claim the contract 
ttius offered was not in fact executed in accord with the 
terms of the copy put in evidence. 

Counsel must have known, from what occurred when 
the contract was offered, that it was accepted in evidence 
and might be acted on. They then had their opportunity 
to tender their proofs, and legal arguments founded thereon, 
for the purpose of overcoming the effect of the contract, 
had they seen fit so to do; or, if not prepared, they could 
liave asked for a continuance for that purpose. 

Finally, the relevant act of assembly (section 12, article 
V) confers upon the commission, in cases of this character, 
power to place the expense of the "construction, relocation 
or alteration" upon either or both of the public service com- 
panies concerned in making the improvement, as "the com- 
mission may * • • • * jn due course determine ;" and, while 
the report of this case indicates the commission took into 
consideration the contract offered in evidence before the ex- 
aminer, it does not conclusively show that the order as to 
the cost or expense of the improvement, rests entirely upon 
that item of proof ; but, even if it did, appellant, in the pe- 
tition for the present appeal, refers to the contract as an 
agreement entered into between it, "the Schuylkill Railway 
Company, and the Lehigh Valley Railroad Company," and 
asserts that -"the question involved" concerns the jurisdic- 
tion of the Public Service Commission because of the fact 
that this contract was entered into "prior to the creation" 
of such commission — not that it concerns the validity, 
relevancy or competency of either the contract itself or the 
copy offered in evidence. 

Attention is called to the above stated averment from . 
the railway company's petition, not to raise a new question 
for decision, but to show the position taken by appellant 
when it asked permission to bring the case here. We do 
not discuss that position, since it did not sufficiently im- 
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press this court to permit its presentation on the present 
aiqiea], the appeal being expressly confined by us as here- 
inbefore recited. 

On the whole, we are not convinced that tiie Superior 
Court erred in affirming the order of the Public Service 
Gomntission. 

The appeal is dismissed. 



Gray vs. Wolf Creek Coal Co. 



Affidavit of defense raising questions of law - Suffici- 
ency of Statement of claim. 

A Btatement of claim which sets out the amount azreed to be 
paid, the time employed and the rate per month is sufficient 
Law affidavit. No. 118, March Term, 1920. 
0. N. Heblich and R. R. Koch, for plaintiff. 
P. B. Roads for defendant. 
KOCH, J. January 3, 1921. 

Taking the plaintiff's statement as a whole, including 
the exhibits thereto attached, it clearly shows that on the 
11th of April, 1917, the defendant offered employment to 
the plaintiff at a salary of $250 per month during the life 
of the defendant's operation at Minersville, and that the 
plaintiff accepted the offer two days afterwards and entered 
defendant's employment on or about the 14th of April, 1917. 
Also, that sometime prior to the first of March, 1919, the 
plaintiff's salary was increased to $275 a monUi and that 
he was paid all that was due him up to the 15th of March, 
1919, and that after the 15th of March, 1919 payments of 
his salary were not regularly made, and that from thence- 
forward to the 30th of August,1919, the company became 
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indebted to him on salary account in the sum of $545.00 
for which the suit in this case has been brought. Now be- 
cause the "plaintiff alleges there is $545.00 due him as the 
balance of his salary as mani^er of defendant's operation 
at the borough of Minersville from March 1, 1919 to August 
30, 1919, but avers in paragraph (4) of his statement of 
claim that he was paid 'his regular salary up and until 
March 15, 1919," the defendant says the plaintiff's state- 
ment of claim is inconsistent. The period covered in the 
statement is six months during which the salary would 
amount to $1650.00, whereas a balance of only $545.00 is 
claimed, which is less than the salary for two months would 
be. From an inspection of the entire statement it is evident 
that the plaintiff desires to show, and does clearly show, 
the times when and the various amounts in which he re- 
ceived moneys on his salary during the period of the last 
six months of his employment. He alleges that he had been 
regularly paid, or, at least, paid in full up to the 15th of 
March, 1919, and shows by his exhibit "A" that there- 
after he had not been regularly paid his salary as it became 
due. The statement is not so inconsistent as to defeat it- 
self. The defendant will not be obliged to again pay any 
part of the salary that was due prior to the 15th. of March, 
1919. Nor is anything left to inference. 

Next, the defendant claims that the plaintiff's state- 
ment is insufficient because it does not expressly and dis- 
tinctly aver performlance of the contract. The plaintiff does 
allege that he continued in the employment of the company 
until the 30th of August, 1919 at which time one James H. 
Cuilen took over the management, and he further avers that 
he "gave his full time and services to the company's oper- 
ation," These averments expressly and distinctly show per- 
formance of the contract after March 15, 1919, 

Again, the defendant claims that the statement is not 
self-sustaining, alleging that the statement does not aver 
that the period for which compensation is claimed was dur- 
ing the life of the defendant's operation. The plaintiff al- 
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leges Uiat he gave his full time and services to the oper- 
ation and that he continued in the employment of the 
defendant company up to and until the SOth of August, 
WIS, at which time one James H. CuUen took over the man- 
agement of the aforesaid operation and continued to carry 
on the defendant's business; which averments are equiva- 
lent to an assertion that the plaintiff's claim is for services 
during the life of the defendant's operation. 

I think the statement of claim la consistent, sufficient 
and self-sustaining and that it calls for an answer on the 
part of the defendant, 

AND NOW JANUARY 3, 1921, the questions of law 
raised in the affidavit of defence are decided against the 
defendant, and it therefore may file a supplemental affidavit 
of defence to the averments of fact in the plaintiff's state- 
ment within fifteen days. 



Weaver vs. Krapf 



6tatement of claim - Affidavit of defense - Counter- 
claiiTb, 

When the plafntilTs reply to the defendant's counter-claim is &b 
specific as the counterclaim judirment will not be entered without 
a trial by jury. 

Rule for judgment No. 28, July Term, 1920. 
J. O. Ulrdch for rule. 
A. D. Knittte, contra. 
KOCH, J. January 3, 1921. 

The reason assigned in support of this rule is, that, 
"The plaintiff does not deny in his reply the counterclaim 
omtained in paragraph five of the affidavit of defence, 
v^oh paragraph is as follows:- '5. The defendant avers 
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that the plaintiff is indebted to him in the sum of two thou- 
sand, twenty-eight and 53-100 dollars, with interest from 
May 3, 1920." Accordng to the plaintiff's statement of daim 
he sues for two items, one a promissory note for $280, dated 
May 5, 1914 and due July 5, 1914, and the other the sum 
of $100 which it is averred defendant collected for the plain- 
tiff while he was in the plaintiff's employ and failed to turn 
over to the plaintiff. In the affidavit of defense the defend- 
ant admits the promissoiy note but denies the other item of 
$100 and sets up a countei-claim for two thousand, twenty- 
eight and 53-100 dollars. We will set out the defendant's 
counter-claim in his own language ; "4. The defendant sets 
up against the claim of the plaintiff and against the plain- 
tiff the following counter-claim: 

"The deponent wiis employed by the plaintiff from May 
1, 1913 to September 22, 1915, inclusive, a period of twenty- 
eight months and twenty-two days at a fixed salary of one 
hundred dollars per month, which the plaintiff agreed to 
pay the deponent, for which time the deponent was entitled 
to receive the full sum of two thousand eight hundred seven- 
ty-thi-ee and 33-100 dollars. 

"The deponent i-eceived on account of said salary from 
_ the said plaintiff the sum of ten hundred and fifty dollars, 
as follows, fi-om May 1, 1913 to May 1, 1914, the sum of 
fifteen dollai-s per week for the full period of fifty-two 
weeks or a total sum of seven hundred and eighty dollars ; 
the balance of his salary was to remain in the hands of the 
plaintilT as pai't of his contribution for a partnership which 
was to be foiTned by the plaintiff, the deponent and Robert 
Trewi-en, but said pailnership was never consummated. 

"The deponent received from the plaintiff on account of 
his salmy about May 1, 1914 the further sum of one hun- 
dred and twenty dollars as a credit on a note which deponent 
had given the plaintiff. The deponent received from the 
plaintiff on account of his salary during May, 1914 the sum 
of seventy-five dollars and on the same account during the 
month of June, 1914, the further sum of seventy-five dollars. 
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making a total receipt of ten hundred and fifty dollars, 
which deducted from the amount due the deponent leaves a 
balance of eighteen hundred twenty-three and 33-100 dollars 
upon which interest is calculated from September 22, 1915 
to May 3, 1920, a period of four yeai-s, seven months and 
eleven days and amounts to five hundred and eighty-six 
dollars, which added to the principal, amounts to twenty- 
four hundred nine and 33-100 dollai's from which the the 
deponent deducts the sum of three hundred eighty and 
80-100 dollars the amount of the said note mentioned in 
paragraph 1 of the plaintiff's statement with intei-est there- 
on from May 5, 1914 to May 3. 1920, leaving a balance due 
from the plaintiff to the defendant of two thousand twenty- 
eight and 53-100 dollars, upon which balance the deponent 
claims interest from May 3, 1920." 

The plaintiff's reply to the counter-claim "denies all of 
the allegations set forth in paragraph four of the defendant's 
affidavit of defence relating to the counter-claim, and fur- 
ther avers and says that Andrew L, Krapf was not em- 
ployed by the plaintiff from May 1, 1913 to September 22, 
1915, but admits that the defendant Andiew L. Krapf did 
work for the plaintiff from May 1, 1913 to May 30, 1914. 
The plaintiff further denies that the salai'y of the said An- 
drew L. Krapf was fixed at one hundred dollai-s ($100) per 
month, but that on the contrary the defendant's salary was 
agreed upon by both parties to be sixty-five dollars ($65.00) 
per month, and that at no time during the said period of 
hiring did his wages reach the amount of two thousand, 
eight hundred, seventy-three dollars and thirty-three cents 
($2873.33) . The plaintiff further saith that the said An- 
drew L. Krapf was paid the full sum of sixty-five dollai-s 
per month, in weekly payments of fifteen dollai's ($15.00) 
per week to wit: From May 1, 1913 to May 1, 1914. The 
plaintiff further avers and says and expects to be able to 
prove that on or about the last week in April, 1914, the said 
Andrew L. Krapf wanted to quit work alleging that his 
salary was too small, whereupon the plaintiff allowed the 
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said Andrew L. Krapf the further sum of ten dollars 
(f 10.00) per month for the past twelve months or the total 
sum of one hundred and twenty dollars ($120.00) which said 
one hundred and twenty dollars was credited upon a note of 
four hundred dollars ($400) owed by the said Andrew L. 
Krapf to the said Edward E. Weaver, and which is the sub- 
ject of the present suit in the plaintiff's statements contain- 
ed. At the same time the plaintiff and the defendant fur- 
ther agreed that the future salary of the said Andrew L. 
Krapf should be seventy-five dollars ($75.00) per month, and 
that thereafter the said Andrew L. Krapf worked but one 
month from the first day of May 1914 to the 30th. day of 
May, 1914, and the plaintiff avers that the full sum of seven- 
ty-five dollars ($75.00) was paid to the said Andrew L. 
Krapf for the balance of the time he worked for the plain- 
tiff." Plaintiff further replies to the counter-claim as fol- 
lows :- 

"2. The plaintiff further avers and says in answer to 
defendant's counter-claim that he never agreed to pay to 
the defendant the sum of one hundred dollars ($100.00) per 
month at any time during the course of his employment, 
and that he never agreed that any portion of the defend- 
ant's salary should be retained or remain in the hands of 
the plaintiff as a part contribution for any partnership which 
was to be formed by the plaintiff, Andrew L. Krapf and 
Robert Trewren or by any other persons, nor any such money 
of the defendant's ever retained for that purpose, 

"3. The plaintiff further avers and says that he is in 
.no manner indebted to the defendant in any counter-claim 
but that on the contrary every cent of wages earned by the 
defendant has been paid by the plaintiff to the defendant, 
and that the defendant is indebted to the plaintiff for the 
amount set forth in the plaintiff's statement with interest" 

In the language quoted the plaintiff meets every 
averment of the defendant concerning the defend- 
ant's counter-claim. In his flftii paragraph the "de- 
fendant avers the plaintiff is indebted to him" etc., 
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whereas the plaintiff in the third paragraph of his reply 
says, "Plaintiff further avers and says that he is in no 
manner indebted to the defendant in any counter-claim," 
etc., and in the previous paragraph he sets forth why he 
is not indebted. The plaintiff's reply is at least as specific 
as the defendant's general allegation of indebtedness in the 
fifth paragraph of his affidavit of defence. All the Issues 
between these parties are clearly made up by the pleadings 
and until a trial is had and the verdict of a jury rendered 
the case is not ripe for judgment. 

AND NOW, JANUARY Z, 1921, the rule is dischai«ed. 



Palmer vs. Sanner Hai'dware Co. 



Act of June 7, 1907, P. L. 440 - Issue at law - Equity 
jurisdiction. 

The act of June 7, 1907, P. L. 440 provides that where a biil in 
equity has been hied and the jurisdiction is questioned such question 
must be determined by the court before merits are inquired into and 
if the court is of the opinion that a question of law exists the case 
must be certified into the law side. 

Where a legal right is asserted it must be established at law be- 
fore a court in equity will assume Junsdiction, unless there is a strong 
and mischievous case or pressing necessity which entitles the plain- 
tiff to relief. 

Bill in equity. No. 2, July Term, 1920. 
Edgar Downey, O. E, Farquhar and C. M, Palmer, for 
plaintiff. 

H. O. Haag and E. D. Smith, for defendwit. 
KOCH, J. September 19, 1920. 

A'ccording to the bill of coniiplaint, the complainant is 
the owner of a certain three story brick store and office 
building and lot or piece of gi-ound on Centre Street in the 
city of Pottsville, which lot is bounded on the east by Centre 
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Street and on the north by property known as the Exchange 
Hotel, which hotel property was lately bought by the Sanner 
Hardware Company, Incorporated, said purchase being evi- 
denced by a deed executed April 30th., 1920. 

In the sixth paragraph of his bill the plaintiff says, 
"That there is an alley or passage way about three (3) feet 
wide on said property of the Sanner Hardware Company, 
Inc., extending along the northern boundary line of his 
property, hereinbefore mentioned, to the depth of about one 
hundred and twenty-five (125) feet from Centre Street. 
This alley or passage way is separated from his property by 
a fence and the brick wall of the building erected on his 
property, hereinbefore described, but there is an opening or 
entrance from his property to the alley hereinbefore mention- 
ed."Thenextsucceedingpai-agraphsto the bill are as follows: 
"7. That he and his predecessors in title have used the said al- 
ley or passage way adversely, openly and notoriously for over 
twenty-five (25) years for the purpose of ingress, regrees 
and egress to and from his property, and, therefore, has a 
clear right of way over the said alley or passage way. 

"8. That the defendant is now improving and renovating 
the building upon his property and it or its contractor, Gor- 
don A. Nagle, has closed the entrance to said Centre Street 
by nailing boards across the same and have threatened to 
build a stair case and other structures upon the same which 
wdll obstruct and render useless the right the plaintiff has 
acquired to the said alley or passage way. 

"9, That he has not an adequate remedy at law." 

Upon presentaton of the bill a preliminary injunction 
was issued, and after a hearing on motion to continue or dis- 
solve, after five days, the injunction was continued. Subse- 
quently the defendants filed an answer utterly denying the 
plaintiff's claim to the right of way over the ground of the 
Sanner Hardware C3ompany, and in the ninth paragraph of 
their answer say, "We deny that the plaintiff has not an 
adequate remedy at law and aver that plaintiff's suit should 
have been brought at law, wherein the remedy is adequate; 
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«Bd we iM-ay this honorable court to award an issue to try the 
question of fact of the plaintiff's right to the use of said alley 
or passage way." We are also asked in the answer to dis- 
miss the bill of complaint. In the first section of an act 
relating to equitable proceedings, appix>ved the 7th. day of 
June, 1907, P. L., 440, it is provided," That when a bill in 
equity has been liled in any court of this commonwealth, if 
the defendant desires to question the jurisdiction of the 
court, upon the ground that the suit should have been 
brought at law, he must do so by demurrer or answer, ex- 
plicitly so stating, or praying the court to award an issue 
or issues to try questions of fact; ♦•**." 

The plaintiff claims that our jurisdiction of this bill 
must be determined solely from the bill itself, and points to 
the case of Naomi Coal Co., v. Moore, 18 D. R., 617 wherein 
we find as follows: "If the facts stated therein are such 
as to entitle the plaintiff to equitable relief prima facie, the 
defendant cannot oust the jurisdiction by his answer deny- 
ing tlie facts stated in the bill. If the bill gives the court 
jurisdiction, neither demurrer nor answer can defeat it If 
jurisdiction be entertained, an answer denying the allega- 
tions of the bill raises an issue to be decided upon hearing. 
After hearing on the merits, the question of jurisdiction 
deprads on the proofs. The facts then found may oust the 
jurisdiction: Adams Appeal, 113 Pa., 449; Drake v. Lacoe, 
157 Pa., 17; Ahl's Appeal, 129 Pa., 49; Silvis v. Clous, 1 Pa. 
Superior Court, 41 ; Smith v. Carter, 219 Pa., 315." He fur- 
ther calls our attention to the cases of Winters v. Cohen, 20 
D. R., 751 ; Eastern Pennsylvania Power Co., v. Cistone, et 
al., 23 D. R. 121 ; Lehigh Valley Railroad Co., v. Ridgewood 
Coal Co., 16 Luzerne Legal Register Reports, 7 and Dodson 
V. Wildoner, 17 Luzerne Legal Register Reports, 416. 

But I think the language quoted is not fully supported 
by the Supreme Court cases referred to. In Adams's Ap- 
peal, 113 Fa., 449, 455, Mr. Justice Sterrett said, "The main 
questions presented by the second and third specifications is 
whether the learned judge erred in dismissing appellant's bill 
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for want of jurisdiction. This question should be determin- 
ed, not by what may have been shown by the answer or tes- 
timony adduced in support thereof, but by what appears 
on the face of the bill itself. If the averments therein con- 
tained, assuming them to be true, present a case of which 
equity has either concurrent or exclusive jurisdiction, the bill 
should not have been dismissed, especially in view of the fact 
that the appellees did not object in limine by a plea or other- 
wise to the jurisdiction of the court. While it is true that 
manifest want of jurisdiction may be taken advantage of at 
any stage of the cause, the court will not pei'mit an objection 
to its jurisdiction to prevail in doubtful cases after the par- 
ties have voluntarily proceeded to a hearing on the merits, 
but will administer suitable relief ; Story's Eq. Jur. Section 
464, As was said in Sunbury & Erie R. R. Co., v. Cooper, 9 
Casey, 278, if the court in which the suit is brought has jur- 
isdiction of the cause of action, both at law and in equity, it 
may proceed to give relief, unless the bill be demurred to on 
the ground that the proper remedy is at law." In Drake 
v. Lacoe, 157 Pa., 17, 39, the Supreme Court quotes most of 
what I have just quoted from Adam's Appeal. In Smith v. 
Carter, 219 Pa., 315, 319, the Supreme Court said, "The 
conduct of the appellant, as shown by the record, did not 
warrant the court in scrutinizing too closely its jurisdiction. 
They had airtple opportunity to be heard, both as to the 
question of jurisdiction and on the merits of the case. In- 
stead of taking advantage of the opportunity thus afforded 
them they have sought in every step they have taken in 
the cause simply to prevent a hearing on the merits. After 
the court had refused to strike off the service, and they 
found themselves within its jurisdiction, they then had an 
opportunity to raise the question whether equity would take 
cognizance of the case presented by the bill. This was the 
proper course for the appellants to pursue if they wished 
to raise the question of jurisdiction. Adams's Appeal, 113 
Pa., 449. After the several steps taken in the court below 
to dispose of the case on its merits, as shown by the record, 
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the appellants are too late in raising the question of juris- 
diction. Adams's Appeal, 113 Pa., 449; Fidelity Title and 
Ti-ust Co., V. Weitzel, 152 Pa., 498; Drake v. Lacoe, 157 Pa., 
17." Here the defendants "object, in limine" by answer that 
there is an adequate remedy at law as they are required 
to do by the Act of 1907, P. L., 440. In the second section 
of the act we find, "If a demurrer or answer be filed, averr- 
ing that the suit should have been brought at law, that issue 
shall be decided .in limine before a hearing of the cause upon 
its merits." The defendants could have demurred at the 
very threshold of the case, but they preferred to wait to 
raise the question in their answer which could be filed any 
time within thirty days. Therefore, the issue raised by the 
answer is to be decided in limine before a hearing of the 
cause upon tiie merits. How can we determine what the 
issue is, unless we look at the answer? The answer does 
not admit a prescriptive right to an easement in the plain- 
tiff. On the contrary it denies such right and thus presents 
an issue, and they say that issue is not within our juris- 
diction to determine; Uiat it presents an issue at law where 
the remedy is adequate. But, if notwithstanding the fact 
that the issue is here raised by the answer, we are obliged 
to look only into the bill to ascertain whether we have jur- 
isdiction of the cause, then let us look at the bill. On the 
face of the bill it is made to appear that our jurisdiction in 
this case must turn upon the plaintiff's actual right in law, 
a rii^t which has not been established at law nor conceded 
by the defendants. The plaintiff claims a prescriptive right of 
way over the defendant's land. As inO'Neilv.McKeesport201 
Pa., 386, the bill presents a controversy over a title at law. 
And, until such title has been established at law, a court 
in equity should assume no jurisdiction, unless there be a 
strong and mischievous case or pressing necessity which 
entitles the party to call to his aid such jurisdiction. Rhea 
V. Forsyth, 37 Pa., 503. I see no difference, so far as the 
equity powers of the court are concerned, whether a nuisance 
be public or private. In Newcastle v. Raney, 130 Pa., 546, 
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Mr.Chief JusticePaxson,atpage562said,"We do notquestion 
the power of a court of equity to restrain and abate public 
nuisances. This ia settled by a list of decisions. But the 
authorities uniformly limit the jurisdiction to cases where 
the right has fii'st been established at law, or is conceded. It 
never was intended and I do not know of a case in the books 
where a chancellor has usurped the functions of a jury and 
attempted to decide disputed questions of fact and pass upon 
conflicting evidence in such cases," And again on page 564, 
"The city may, if it sees proper, proceed against defendaat 
by an indictment or by a suit at common law. When the 
right is thus settled then, but not until then, will jurisdiction 
attach in equity." 

Mr. Justice Mitchell, in Mowday v. Moore, 133 Pa. 611, 
quotes fr(Hn Adams Equity. "There is a jurisdiction in 
equity to enjoin, if the fact or nuisance be admitted or es- 
tablished at law, whenever the nature of the injury is such 
that it cannot be adequately compensated at law, or will 
occasion a constantly i-ecurring grievance." Ooe has a 
constitutional right to have his legal rights determined at 
law, and in no other way. "Where rights which are legal 
ai'e asserted on one side and denied on the other, the remed- 
ies ai'e at law. They cannot be settled in equity forms ; this 
is undoubtedly the general inile." Washburn's Ai^>eal, 105 
Pa., 480. In Delaware etc. R. Co., v. Newtown Coal Co., 
157 Pa., 314, the lower court was reversed for granting a 
preliminai'y injunction where the defendant undertook to 
erect a building upon the plaintiff's alleged right of way, 
holding that it was error to award a preliminary injunction 
until the disputed right had been brought at law. In O'Neil 
V. McKeesport, 201 Pa., 386, which was an alleged ease- 
ment, the bill was dismissed without prejudice to the rights 
of the parties at law. 

Where a person claims title to an eaesement in an alley 
by adverse user for more than twenty-one years, and the 
owner of the land denies title and alleges that the user was 
pormissive only, equity has no jurisdiction. The remedy is 
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at law. Codino v. Kane, 26 Superior Court, 596. 

That a plaintiff is not entitled to remedy by injunction 
to restrain the continuance of a nuisance, when his right 
has not been established at law, or is not clear, and that this 
doctrine has been steadily maintained in this state, are re- 
aeserted in Qorman v. McDermott, 42 Superior Court, 516. 
But where the plaintiff's right is clear, it is not necessary 
that it should first be established at law. Miller v. Lynch, 
149 Pa.. 460; Manbeck v. Jones, 190 Pa., 171. 

He defendants challenge the plaintiff's alleged pre- 
scriptive right to the easement over their land, when, in ac- 
cordance with the requirements of the Act of 1907, they 
IH'ay the court to award an issue to try the question of such 
alleged prescriptive right, thereby plainly not conceding but 
denying the plaintiff's alleged right. And we cannot de- 
prive the defendants of their right to have that question 
determined by a court of law. We see no reason why we 
should hold this bill pending the determination of the ques- 
tion at law. Besides, the act refeired to requires us to cer- 
tify the cause to the law side of the court. 

AND NOW, SEPTEMBER 13, 1920, this case is certi- 
fied to the law side of the court at the cost of the plaintiff. 
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Divoree - Act of June 25, 1895, P. L. 309 - Duties of 
master. 

The act of June 25, 1805, P. L. 309 gives a husband the right to 
obtain a divorce where the wife, by cruel and barbarous treatment, 
or indignities to his person, rendered his condition intolerable and life 
burdensome, hut the husband must prove that the conduct of his 
wife rendeml his condition intolerable and life burdensome as the 
result of her cruel and barbarous treatment and the evidence must 
show such a course of conduct. 

The master must make specific findings of fact pespccting the 
establishment of the cause of divorce which is alleged in the libel; 
that the libellant has had a residence in the county for a length of 
time sufficient to give the court jurisdiction, he must satisfy himself, 
by personal inquiry of the fact of residence and report to tiie court 
that the residence as stated in the libel is bona fide and correct as 
well as the time during which such residence continued. 
Libel in divorce. No. 1, May Term, 1920. 
Henry Houck, for libellant. 
BERGER, J. January 17, 1921. 

The libellant brought his action of divorce under the 
provisions of the Act of June 25, 1895, P. L. 309, which pro- 
vides as follows:- "Section 3. Where a wife shall have, by 
cruel and barbarous treatment or indignities to his person, 
rendered the condition of her husband intolerable, or life 
burdensome: Pi-ovided, That in case of divorce under this 
act, if the application shall be made on the part of the 
husband, the court granting such divorce may allow such 
support or alimony to the wife as her husband's circum- 
stances may adniit of, and as said court may deem just and 
proper." A husband, in order to obtain a divorce under this 
section of the act, must prove that the conduct of his wife 
rendered his condition intolerable and life burdensome, as 
the result of her cruel and barbarous treatment, which must 
be established by the evidence showing such a course of 
conduct: Cantor, Appellant, v. Cantor, 70 Pa. Superior Ct., 
108, 111. 
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The parties to this action were married when both knew 
that a cause of discord existed between them. The Ubell- 
ant's brother sometime before the marriage was contracted 
had shot and killed his fiance, who was the sister of the 
respondent. The respondent has made no defense to Uiis 
action and the testimony of the libellant in its main features 
is practically uncorroborated. It must be kept in mind, as is 
stated in Aikens v. Aikens, Appellant, 57 Pa. Superior Ct 
■124 426, that "The courts are without jurisdiction to grant 
a divorce for any cause not expressly authorized by statute, 
and there is no statute which authorizes a court to decree a 
divoixe upon the gix)und that the ends of justice will there- 
by be furthered, or that the parties had become estranged 
and there is no possible chance of their becoming recon- 
ciled." 

The libellant has been paying his wife the sum of thirty 
dollars per month under an order of this court for the sup- 
port of herself and their child. Should the court hereafter 
conclude that the evidence establishes a cause for divorce 
it would be proper, under the cii-cumstances of this case, to 
allow alimony to the wifeaccording to the "husband's cii'cum- 
stances." The evidence does not disclose what his present 
circumstances are. 

The master has made no specific finding of fact respect- 
ing the establishment of the cause of divorce which is al- 
leged in the libel. This is an absolute prerequisite to our 
consideration of his report; Dean v. Dean, 14 Schuylkill 
Legal Record 82, 28 D. R. 377. His finding on this point 
must be definite and particularized; Murray v. Murray, 29 
D. R. 257. Nor is any specific finding of fact made by the 
master that the libellant has had his residence in this county 
for a length of time sufficient to give this court jurisdiction. 
Rule 14, page 35, of our Rules of Court requires the master, 
in addition to the evidence introduced to establish residence, 
to satisfy himself by personal inquiry of the fact of resi- 
dence, and to report to the court, that the residence as stat- 
ed in the libel is bona fide and correct, as well as the time 
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durintr which such residence has continued. The discharge 
of this duty by the master should in each case be stated in 
the form of a finding of fact. 

For the reasons above stated this case must be remand- 
ed to the master, who may take further testimony if he 
deems it necessary, under the power conferred upon him by 
Rule 16, page 35, of our Rules of Court, or upon the appli< 
cation of the libellant, after due notice shall have first been 
given to the respondent. When the case is finally closed it 
is the duty of the master to file a report stating his essential 
findings of fact and his conclusions of law in separate para- 
graphs. Then the duty will devolve upon this court to deter- 
mine whether the cause of divorce, as set out in tlie libel, 
has been established by the evidence, and if the divorce is 
granted, to allow alimony. 

And now, January 17, 1921, this case is remanded to the 
master for such further action as he may deem proper, not 
inconsistent with the views expressed in this opinion. 



McGonigle vs. Saint Clair Coal Co. 



Duty of coal operator to lower owner - Storms - Form 
of action. 

The owner or operator of a coal mine may deposit refuse upon 
his own land; if it is carried into a stream by extraordinary flood 
and spread over other land the operator is not responsible in damages 
to the lower owner, but if such refuse is deposited on land of the 
operator from which it is washed into Uie stream by ordinary storrtis 
or if he deposits such refuse directly in the stream, the operator is 
liable for damages sustained by such neKliKonce. 

The depos't of such refuse and resulting damage is a private 
nuisance and the proper remedy is an action for trespass. 

Bill in Equity. No. 2, March Term, 1918. 
E. D. Smith and J. M, Boone, for plaintiff. 
R. R. Koch and J. F. Whalen, for defendant, . 
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BERGER, J., October 18, 1920. 

When this case came before the chancellor, after having 
been remanded by the order of the Superior Court made in 
71 Pa. Superior Ct. 480, the plaintiffs offered no additional 
testimony and expressly refused to offer any testimony to 
prove the monetary value of their damages. The defend- 
ant's offers of testimony were rejected, hence the case rests 
upon the testimony originally taken. After the conclusion 
of the hearings before the chancellor, he directed the entry 
of a decree nisi dismissing the bill in accordance with the 
views expressed by him in the supplemental opinion filed 
December 22, 1919, which is reported in 15 Schuylkill Legal 
Record 217, 29 D. R. 767. To this action of the chancellor 
twenty-three exceptions have been filed by the plaintiffs. 
The first fourteen exceptions are a mere repetition of ex- 
ceptioTis, the refusal to sustain which was assigned as error 
on the appeal to the Superior Court. The assignments of 
error, based on these fourteen exceptions, were not passed 
on by that court. The case was remanded by sustaining the 
18th, 19th and 20th assignments of error. By exceptions 
Nos. 15 to 20, both inclusive, excerpts taken from the chan- 
cellor's supplemental opinion, are assigned either as error 
of fact or of law. The construction placed upon Equity Rule 
62 in Pittsburgh Stove & Range Co. v. Pennsylvania Stove 
Co., 208 Pa. 87, that the judge sitting as chancellor "is re- 
quired to answer specifically requests for findings of both 
fact and law," and that "he should also find and state in 
connected and paragraphic form his findings of fact and con- 
clusions of law" was approved in Hastings Water Co., Ap- 
pellant, V. Hastings, 216 Pa. 178. We are of the opinion that 
the equity rules do not authorize the filing of any exceptions, 
either of fact or of law, based upon excerpts extracted from 
the chancellor's opinion. The 21st. exception is a mere dupli- 
cation of the 14th. For the reasons stated no further ref- 
erence to the first twenty-one exceptions will be made. The 
22nd. and the 23rd. exceptions are to the effect that the 
chancellor erred in directing the entry of a decree nisi dis- 
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missing the bill. These raise the real question now to be 
detennined. 

The EH^liminary injunction granted by this court and 
reinstated by the order of the Superior Court, which issued 
in confomidty with the first paragraph of the plaintiffs' 
prayers for relief, restrains the defendant from diverting 
the water of Mill Creek from its natural channel. We are 
in accord with the views expressed in the chancellor's opin- 
ion in reaching the conclusion that to this extent the pre- 
liminary injunction cannot be made permanent. 

It is deemed desirable to summarize the reasons why 
the preliminary injunction, in so far as it is based on the 
second paragraph of the plaintiflFs' prayers for relief, cannot, 
in our opinion, be made permanent This part of the re- 
straining order prevents the defendant, after having taken 
the water from the Mill Creek for its own use as a riparian 
owner, from discharging it at any point upon its own prop- 
erty "where tiie same will flow or run to, on to or upon the 
lot and dwelling house" of the plaintiffs. Thus the plain- 
tiffs have prevented the defendant from using its slush or 
settling dam, erected on its own land for the operation of 
its colliery thereon, just as effectually as though they had 
made the erection or the operation of the dam by the defend- 
ant a ground of their complaint, and had obtained a restraint 
of its use. This is recognized by the plaintiffs, as is shown 
by their motion, filed after the case had been remianded to 
this court with a procedendo, to have a permanent injunc- 
tion entered restraining the defendant from discharging the 
water taken by it from the Mill Creek and used in its colliery 
Into "the slush dam of the defendant." "The erection or the 
operation of the slush dam is not a ground of complaint, and 
its very existence is negatived in the fifth paragraph of the 
plaintiffs' bill by the allegation that the water or slush 
pumped from the defendant's breaker is discharged "on to 
a culm or coal dirt bank," whence it flows over the surface 
of the ground to, over and through" plaintiffs' lot and "into 
ihe house erected thereon." No negligence in the erection 
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or constmction, or in the operation of the slush dam is al- 
leged. For this reason it seeons to us that the plaintiffs, 
ID asking the restraint of the dam's use, are seeking equit- 
able relief upon a ground not averred in their bill of com- 
plaint, and Uiat their bill must fall for failure of the proofs 
to correspond with the allegations. 

The oulput of l^e breaker was coal of various sizes.pre- 
pared for market; refuse of a coarse nature, consisting of 
rock and slate; and refuse consisting of particles of rock, 
slate and coal, carried in solution or in conjunction with the 
water which was discharged from the breaker, after having 
served the purpose of aiding in the separation of the refuse 
from the coal by the mechanical means employed in the 
tweaker. The finer refuse was referred to by all the wit- 
nesses as slush and was defined by James McGonigle, one 
of the plaintiffs, as fine coal or the washings of coal (95a>. 
The proportion of fine coal to the water is unknown, be- 
C2ur« no attempt to establish it was made by the testimony. 
The water used in washing the coal was obtained from the 
Hill Creek, which bounds the land from which the coal pre- 
pared in the breaker is mined, and from the accumulations 
of water in the mine itself, in approximately equal quanti- 
ties. There was therefore no water not passing through, or 
originating upon, the defendant's land itself, brought upon 
it by artificial mieans for use in the operation of the colliery. 
The slush was pumped into a dam. 

'nie slush dam was so located on the defendant's prop- 
M^ that the water percolating through the breast of the 
dam flowed upon the watershed of the Little Wolf Creek. 
There is no evidence that the dam could have been located 
so that the percolated water would have flowed upon the 
watershed of the Mill Creek, This percolating water was 
not diverted after it left the dam, from the Mill Creek water 
shed to the Wolf Creek watershed, but the trenches that 
were dug and maintained by the defendant were dug and 
maintained for the purpose of delivering this water at one 
point on their own property into the channel of the Little 
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Wolf Ci-eek (171 and 172a). James McGonigrle, one of the 
plaintiffs, was present when the defendant caused these 
trenches to be dug about two years before the injury com- 
plained of, and made no objection. The slush was pumped 
into this dam for the purpose of allowing it to settle, and 
to retain the residuum, after the water had percolated 
through the dam, behind its walls. The object in erecting 
the diim was to secure the refuse upon the defendant's own 
pi-opei-ty, so as to prevent injury to lower owners. This 
paragraph and the one immediately preceding are stated as 
findings of fact supplemental to the findings of fact stated 
by the chancellor. 

Since the introduction of the use of water in the prepar- 
ation of anthracite coal for market, which for a number 
of years has been the common method employed in breakers 
and washerics for the prepai'ation of such coal, it necessar- 
ily follows that the coal dust, resulting from breaking the 
coal in the breaker, and from running it over jigs or screens, 
as well as the smaller particles of coal, slate and rock pro- 
duced by the process of preparation, pass out of the breaker 
in the fonn of polluted water of a greater or lesser degree 
of density. Of this infuse or slush disposition must be made 
by the operator, and since he cannot discharge it directly 
into running streams, because of the solid contents attain- 
ed in the admixture, without incurring liability to lower 
owners, some other method of disposition must be adopted. 
The operator of a colliery cannot pump this refuse upon 
the sui-face of his land, because, being largely composed of 
water, it would ordinarily flow, if unrestrained by artificial 
means, to a lower level, or at least it would so find lodgment 
temporarily as to be subsequently moved by the action of 
oi'dinary storms to the lands of lower owners, thus causing 
actionable injury to them. 

Assuming the erection of a watertight dam for liolding 
such refuse to be possible, the water would naturally over- 
flow the walls of the dam, unless it were disposed of by 
evaporation, or the dam was of extraordinary capacity, or 
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was operated only at intermittent periods. Short of com- 
plete disposition by evaporation, disposition by percolation 
or filtration seems to be the only other practicable method. 
The case at bar, if the pleadings raise it, presents for deter- 
nMnation the question of the measure of duty resting upon 
the operator in the disposition of such liquid refuse, that 
is, the degree of care which the operator must exercise in 
its disposition in order to avoid liability to lower owners. 

The contention of the plaintiffs is that an absolute duty 
rests upon the operator, the defendant in this case, to so 
dispose of this refuse that none of it can, under any circum- 
stances, find its way upon their property. Hence it is that 
the bill of complaint does not allege the existence of the de- 
fendant's slush or settling dam erected on its own land, or 
negligence in its operation. For the same reason, doubtless, 
there is a failure to allege that the Little Wolf Creek flows 
through the plaintiffs' property, and that the defendant is 
an upper riparian owner on the same stream. Consequently 
the plaintifTs are content with the averments in their bill 
that the defendant, by means of a pump, diverts the polluted 
water from Mill Creek, and after its further pollution by its 
use on its own property, to which it is first diverted, then 
diverts it to a point from which it flows upon the property 
of the plaintiffs to their injury, without any reference either 
to the course of the fiow after it has been discharged into 
the defmdant's slush dam, or the circumstances attending 
its flow thence upon the plaintiffs' property. In other words, 
it is alleged that the defendant uses some of the water of 
Mill Creek in the prosecution of its lawful business in the 
development of its own land, and after its use pei-mits all 
or somie of it to flow upon the plaintiffs' property, to their 
damage, and hence liability is incurred. 

The duty owing by an operator of a colliery to a lower 
owner, to secure the refuse from his coUieiy upon the land 
from which it originates, is stated in Hindson v. Mai'kle, 171 
Pa. 138, 143, to be, * * * * * "that the owner of coal mines 
may deposit the refuse and culm upon his own lands. That 
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if the material is carried by extraordinary floods into a 
stream, which runs thi'ough the land of a lower owner, and 
from thence spreads over such land, the owner of the coal 
lands is not responsible in damages to the lower owner for 
the injury thus sustained. But if the refuse is jAaced on 
his own land in a position where it is washed into the stream 
by ordinary storms, or if he deposits his refuse and culm 
directJy in the stream, and damage thereby results to the 
lower owner, the mine owner or operator is liable for the 
damage and injury thus occasioned to the lower owner." 
This is but an application of the principle "tiiat an action 
does not lie for a reasonable use of one's right, though it 
be to the injury of another. For the lawful use of his own 
property, a party is not answerable in dami^res, unless on 
proof of negligence," stated in Railroad Co. v. Yeiser, 8 Pa. 
366, to the business of mining. 

If the slush pumped by the defendant into its dam be 
regarded as refuse, the duty of the defendant to protect low- 
er owners from it is defined in Hindson v.Markle, supra. That 
case was an action of damages for injuries sutained by a 
lower owner by reason of refuse having been cast upon his 
land by wut^r used in washing coal, and it was shown that 
the injury was the result of a direct deposit upon the plain- 
tiff's land. The seventh point submitted by the defendant, 
that since the undisputed evidence showed that the mining 
and preparntion of the coal was done upon its own land, 
upon which the refuse was deposited, and that the refuse 
was cast upon the plaintiff's pix>peii.y by the action of un- 
usual storms and freshets, there could be no recovery, was 
refused, because the evidence on that phase of the case 
was not undisputed, as the point stated. On appeal, the 
action of the couii; below in refusing the point was affinned 
for the reason given by the trial judge. There was no evi- 
dence that any effort had been made to restrain the water 
by the erection of a dam, or that its flow upon the plain- 
tiff's lot had occurred only during periods of high water or 
flood, but, on the contrary, the evidence was that the flow 
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of the water to the plaintiflf's injury had been direct, unre- 
strained and continuous for several years prior to the com- 
mencentent of the action. 

If we accept James McGoni^le'a definition of slush it 
IS refuse resulting from the operation of a colliery. The 
owner's duty to confine refuse upon the land which it origin- 
ates is relative and not absolute. Does the fact that it is, 
or seems to be, practicably impossible for an owner to secure 
slush upon his own premises so that the flow of some water, 
polluted to some degree, from the dam at all times 
wheWier ordinary or extraordinary weather prevails, can- 
not be altogether prevented, make inapplic^le the princi- 
ples stated in Harvey v. Susquehanna Coal Company, Appell- 
ant, 201 Pa. 63i to the facts of this case? It appears to us 
that if the operator of a colliery, as was lield in the case 
last cited, is not responsible, in the absence of negligence, 
for injury resulting fi'om a failure to prevent large quanti- 
ties of coal dust necessarily created by the artificial break- 
ing, separation and preparation of coal in a breaker from 
being blown by the winds upon the property of another to 
his injury, he would also be exempt from liability in the ab- 
sence of pi-oof of negligence for the flow of polluted water 
from his premises under the circumstances of this case. If 
the fact that the water used by the defendant in washing 
coal as it passes through the breaker will flow constantly 
under all ordinary conditions of the weather from the dam 
ei'ected for the retention of the slush thus produced, excepts 
this case from the operation of the principles laid down in 
Hindson v. Markle, and in Harvey v. Susquehanna Coal Com- 
pany, supra, and subjects the owner in the use of water in 
the manner in which this defendant has used it, to restraint 
by injunction, without either allegation or proof of negli- 
gence respecting the means adopted for its retention upon 
the land of its origin, then the use of water in the prepara- 
tion of coal is practicably impossible, in our opinion. 

The plaintiffs, in the written argument filed in support 
of the present exceptions, contend that the bill of complaint 
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does aver the pollution of the Little Wolf Creek and an in- 
crease in its flow by the acts of the defendant, but an exam- 
ination of the bill makes it entirely clear, as is stated by the 
chancellor in his supplemental oi»nion, that the plaintiffs 
have not complained, either of an increased flow of water in 
the Little Wolf Creek, or of its pollution. In the written 
brief filed in support of their exceptions at the first hear- 
ing of this case before the court sitting in banc, the defend- 
ant said: "The plaintiffs' bill does not raise the question 
of pollution of the water but a divereion of water from one 
channel to that on which the defendant's property is located 
and increasing the quantity of water thrown on to his prop- 
erty with the consequent damage as stated and proved," and 
in the written brief now before us, notwithstanding the 
plaintiffs' above stated contention, we find the following; 

"On page 11 of the Chancellor's supplemental opinion, 
the statement is made by the court, speaking by Berger, J., 
that 

'The plaintiffs have not alleged increased flow or pollu- - 
tion of Little Wolf Creek as a ground for relief in their bill,' 

"The plaintiffs never alleged as a gi'ound of equitable 
relief either increased flow or the pollution of Little Wolf 
Ci-eek, but they have alleged and have proven, and the Chan- 
celk>i' has found, that the flow of polluted water on to the 
plaintiffs' property has been increased and has done the 
damage alleged in the plaintiff's bill." 

It is undisputed that for a period of five years prior 
to the injury complained of, the water from the dam per- 
colated through the walls of it and flowed thence through 
a channel caused by ei-osion,. and another one later dug by 
hand, into the Little Wolf Creek, on the defendant's proper- 
ty, and that this water was not entirely free from sediment 
All that is claimed by the defendant (and this is not con- 
troverted by the plaintiffs) is that this water contains pro- 
portionately less sediment than that taken from the Mill 
Creek, and that the Little Wolf Creek, into which it flowed, 
was an impure stream long before th? injury complained of, 
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and that prior to the time when the dam, from which the 
water percolated was erected, the plaintiffs had suffered, 
without objection, a considerable quantity of the water from 
Mill Creek, charged with moi-e sediment, to be discharged 
into the channel of the Little Wolf Creek upon their own 
property, so that it flowed through it in the channel of the 
creek to a point below it, where it was used by the person 
who had diverted it in the preparation of his coal, and ^at 
tiie slush dam was erected and the pumps installed for 
pumping the slush into it, with the plaintiffs' knowledge. 
For the reasons stated in the chancellor's supplem^ental opin- 
ion under the pleading and the evidence in this case, we are 
of the opinion that no decree ought to be made which would 
restrain the defendant from the discharge of the water per- 
colating or flowing from its stush ov settling dam into the 
Little Wolf Creek, on its own property. 

The damage which the plaintiffs have sustained is not 
directly due to the taking of water by the defendant from 
the Mill Creek, nor to the dischai'ge of that water by the de- 
fendant after its proper and lawful use in the preparation 
of coal taken from its own land "on to a culm or coal dirt 
bank" whence it "flows over the surface of the ground to, 
over and through the lot" of plaintiffs, but is caused by the 
erection and operation of a dam erected by the defendant 
on its own land, intended to retain the slush which is pump- 
ed into it for the purpose of avoiding injury to lower owners. 
The defendant has not discharged the water taken from the 
Mill Creek upon a culm or coal dirt bank, but into a dam. 
The mere taking of the water from that creek and the erec- 
tion of the dam was the exercise of a right which the defend- 
ant had and of which the plaintiffs cannot complain. The 
dam, which was built in the exercise of a right, is neither 
a public nor a private nuisance or wrong. The overflow of 
the plaintiffs' lot resulted entirely from the operation of the 
slush dam. The operation of the dam, and not its erection, 
was the means wherefore the consequential damages were 
produced. Prior to the passage of the Act of May 25, 1887, 
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P. L. 271, an action of trespass on the case, and not of tres- 
pass, would have been the proper one for the recovery of the 
damages sustained by the plaintiffs: Meyer v. Horst, 106 
Pa. 552, 557. 

The dam was necessary to the natural use and enjoy- 
ment of defendant's property. The deposit of the refuse 
from the coal prepared in the breaker was equally without 
right, if directly deposited or discharged into a stream, 
whether that stream was the one from which the water 
used in preparing the coal was originally taken or not. The 
fact that the combined volume of water originally made 
up in about equal parts of water containing muck, silt and 
culm, and that which did not, was, after it left the defesnd- 
ant's slush or settling dam, less polluted, or carried a smaller 
percentage of refuse than that part of the water which 
was taken from tiie Mill Creek, is persuasive merely and not 
conclusive that if it had been possible to assemble the water 
percolating from the breast of the slush dam at one point, 
and thence discharge it into the Mill Creek by mechanical 
means, a quantity of refuse greater than that originally 
contained in the water taken from the Mill Creek would 
not have been discharged into that creek. 

What we have endeavored to show is that the injury 
which tKe [daintiffs have sustained results from the acts 
done by the defendant which are necessary to the develop- 
ment and Mijoyment of its own property, and that these 
acts are not in the nature of a direct trespass by the de^ 
fendant upon the plaintiffs* property, nor equivalent to an 
ai^ropriation of any part of the plaintiffs' property to the 
defendant's use. Neither Pennsylvania Coal Co. v. Sander- 
son, 113 Pa. 126, nor McCune v. Pittsburgh & B. C. Co., 
Atipellant, 238 Pa. 83, are regarded by us as controlling in 
this case. The former is strongly relied upon by the de- 
fendant, and the latter by the i^aintiffs. In the Sanderson 
case the sul|^ur water coming from the opening and oper- 
ation of a mine flowed naturally or by gravity into a stream 
which was the natural watercourse for the drainage of the 
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mineral land and rendered impure the water in the stream 
for the use of the lower riparian owners. This was held 
to be damnum absque injuria upon the ground that the dis- 
diar^e of the water from the mine in its natural course 
was necessary to the enjoyment of the land itself. In the 
U<^une case water pumped from a mine was not permitted 
to seek its own natural level, but was discharged at a higher 
level at a point which did not form the natural drainage 
point of the mine, whence it flowed into a pure stream to 
the damage of the complainant It is to be noted that the 
case at bar differs from it in tiiat the water used in washing 
or preparing the defendant's coal is not pumped into the 
slush or settling dam of the defendant for the purpose of 
its di^Misition, but because the slush resulting from the 
preparation of the coal, of which the water is a component 
part, must be disposed of so as to avoid, by the exercise 
of reasonable care, injury to lower owners. An application 
of the principle of Hindson v. Markle, supra, to the solid 
portifHi of the refuse, and the application of the principle 
of the McCune case to Uie liquid contained therein, seems 
to be impracticable, and the whole mass must therefore, in 
our opinion, be regarded as refuse. In the McCune case, 
too, there was no attempt made either to restrain or to 
purify the water before its discharge into a watershed other 
than that of its origin. It seems to us that in all the cases 
rdied upcHi by the jdaintiffs to sustain their contention that 
they are entitled to equitable relief, there either was a direct 
trespass upon the complainant's land which resulted in the 
opproiffiatiMi of their property to the alleged wrongdoer's 
own use, or else the injury complained of was not the result 
or consequence of the use made by the party charged with 
the wnmg, of his own property, in such manner as was 
necessary to secure its natural use and enjoyment. 

The maintenance and (qieration of the slush dam by the 
defendant, even though it had been a ground of complaint, 
is at the most but a private nuisance. Speaking of the 
equitable remedy by injunction in such cases Stewart, J., 
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in Vandivoi-t, Appellant, v. Hunter, et ux., 265 Pa. 585, said: 
"What we have called attention to is more than sufficient 
to show that the case was brought in the wrong forum ; the 
right asserted may have been clear, but the facta on which 
the right to charge the defendant with liability rested, were 
denied and contested. In addition, it abundantly appears 
that the injury complained against was a matter of several 
years' standing when the proceeding was begun, a fact whol- 
ly inconsistent with imjninency of threatened danger that 
was not cjipiible of adequate compensation in money. The 
case presented no such facts as called for the intervention 
of 'the swift hand of the chancellor,' nor such as avoided 
the limitations restricting equity jurisdiction in cases of 
this kind wliei^e the right has firet been established at law 
or is conceded. New Castle v, Raney, supra. Had the selec- 
tion of the equity forum been objected to by demurrer or 
otherwise, the objection must have been sustained; but the 
selection having been acquiesced in by the defendants and 
the case having been pi-oceeded with by consent of the 
parties, we see no good reason why it should not now be 
cari'ied to its ultimate conclusion notwithstanding, especially 
in view of the disposition of it we purpose making." And 
in Hicskell v. Gross, et al., 7 Phila. 317, Paxson, J., in speak- 
ing of the duty to grant injunctions upon a mere showing 
of a violation of a legal right, said (319) : "It is not enough 
to show the violation of a legal right, to entitle the party 
injui'ed to an injunction. It it were, injunctions would fall 
upon this community tike snow flakes, bringing business of 
almost every description to a stand. Our courts of law 
would be to a gieat extent deserted, and the trial by jury, 
which, with all its defects, is nevertheless our great pro- 
tection to persons and property, would fall into comparative 
disuse." 

For the reasons stated, in addition to those stated in 
the chancellor's supplemental opinion, all the exceptions now 
befoi-e us must be dismissed. 
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DECREE 

And now, October 18, 1920, exceptions dismissed. The 
prothonotary is hereby directed to enter the decree nisi, dis- 
misains the plaintiffs' bill at their cost, as the final decree 
of this court. 
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Compensation - Act of 1919, P. L. 665, Section 427 - 
Credibility of witness. 

Section 427, of the Act of 1919, P. L. 665 provides that excep- 
tions to finding of fact may allege that such lindint^s are not sup- 
ported by competent evidence. 

In compensation cases the credibility of the witncsf^cK \» for the 
referee or the Board and the court cannot disturb tindinK^ of fact 
by either where there is sufficient evidence to sustain the tindinK^. 
Appeal from Compensation Boaid. No. 78, September Term, 
1920. 

Whaleu & Ellis for appellant. 
KOCH, J. November 1, 1920. 

The alleged ground of this appeal is that the award is 
unsupported by competent evidence. The claimant was em- 
ployed as a coal miner at the defendant's Shenandoah City 
Colliery. He claims to have received an accidental injuiy 
to his left eye while at work on the afternoon of January 
13th., 1919. In the fifth paragraph of his claim petition, 
he stated it thus: "While breaking rock with a sledge ham- 
mer a piece of rock flew in or struck my left eye causing a 
cataract which resulted in operation in October, 1919 and 
which has left my eye useless for woi-k as a miner." The 
claim petition was sworn to December 22, 1919 and seems to 
have been filed December 29, 1919. When the hearing was 
had before the Ref'-'-ee on the 21st. of January, 1920, the 
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claimant's counsel moved to amend said paragraph five, so 
as to read as follows: "While breaking rock with sledge 
hammer piece of rock flew in or struck my left eye causing 
cataract which aggravated a pre-existing condition to such 
an extent that an operation upon such eye became necessary 
which operation was performed in October, 1919, leaving 
said eye useless for work as a miner." The notes show this: 
"By Mr. Graham (the leferee) ; Mr. Troutman does not ob- 
ject and the amendment is granted." In its answer to the 
claim petition, the defendant denied the claimant's state- 
ment as set foHh in the fifth paragraph and it now makes 
application to have the amendment of the paragraph strick- 
en out. Since the amendment was made without objection 
we decline the application. 

The unconti'adicted evidence shows that, before the 
accident, Bakunas had senile cataract in both eyes, and that 
not many days after the accident the vision in the left eye 
was considerably less than in the right eye. The alleged 
injury happened near quitting time and Bakunas was sent 
to Doctor Ecrkheiser for attention. Doctor Berkheiser af- 
ter seeing him four or five times sent him to Doctor Hal- 
berstadt in Pottsvilie. Bakunas tesitfied that Doctor Berk- 
heiser told liim he could see a plain scratch on the eye. 
Bakunas continued to work steadily as a miner until the 
following June when he was discharged for not loading the 
cais properly. Doctor Halberstadt told him his eye would 
have to be operated upon when it was ready. He visited 
Doctor Halbei-stadt's office until the last part of May and 
then he went to see Doctor Winter who told him he would 
have to be operated upon. Doctors Berkheiser and Halber- 
atvAi both represented the defendant, whilst Doctor Winter 
was Bakunas' family physician. Bakunas moved to ^Miila- 
delphia in July and in October he was operated on as a 
free patient at the Wills Eye Hospital, and on the 29th. 
of November, became employed with the Victor Talkins 
Machine Company of Camden, New Jersey. He called no 
witnesses to corroborate his account of the accident. Doctor 
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John Colgan examined the claimant on the 13th. of Decem- 
ber, 1919, at the request of the claimant's counsel and tes- 
tified on behalf of Bakunas before the referee, and he said 
that the operation was removal of a cataract on the left 
eye and that the right eye was also cataractous. As Doctor 
Col^^an found a cataract on the right eye, he felt it reason- 
able to supix>se that there had been one <n the left eye, and 
he concluded that the injury aggravated the condition of 
the left eye to such an extent that the cataract was has- 
tened to raatui-ity more quickly than would have oocurred 
under ordinai-y circumstances. "Cataracts move witti the 
same rapidity when each eye is affected in ihe same indi- 
vidual," he aaid. He furtiier testified that "An injury or 
blow, even without penetration into the lens itself, can cause 
a cataractous condition, or concussion without the existence 
of a previous catai'act." He could not tell whether there 
was a traumatic condition excepting by a history which Bar 
kunas gave him. 

"Q. If that history was not correct your diagnosis or 
conclusion based on that histoi-y would not be correct? 
A. I am afraid so." ■ The doctor further testified, "I ad- 
mitted, if you remember, that I concluded, perfectly willing 
to assume, that the man did have cataracts in both eyes, 
but in view of the fact the man gave me a history of an in- 
jury I concluded that aggravation caused this cataract to 
become much more quicker matured. In conjunctitHi or 
proof I showed that this man's vision in the right eye is prac- 
ticaily the same today, or rather it was on December 13, 
1919, eleven months after Doctor Halberstadt saw him, as 
it was when he saw him ; the cataract advanced practictJly 
nothing. The cataract in the injured eye has advanced to 
complete maturity over a period of some where between 
January 13, 1919 and October, 1919, uid was tal^n out." 
"Q. Then your opinion is all predicated that there was an 
injury to the man which affected his lens or eye, speaking 
g^terally, and formed a cataract. A. I showed that it ag- 
gravated the cataract. Q. But you are predicating your 
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opinion upon the fact that there was an injury'" A. Yes." 
"Q. Assuming an injury, what character of an injury would 
there have to be to iii'e up or excite and bring to a conclusion, 
as you call it, this cataiactous condition? A. A blow. 
Q. Of wiiat character? A. Any character. Q. Would not 
the eye have to be affected by it? A. No. Our text books 
show a cataract can be formed or aggravated by concussion. 
Q. Suppose it should be shown that there was no direct 
injury or traumatic condition at all, and that there was no 
blow received, what opinion would you have? A. I think 
it was a most unusual condition. Q. What would be your 
opinion of this condition ? A. I do not think that I have 
any. Q. Could you foi-m one under such a state of facts. 
A. No, I do not see how." He further testified. "Q. From 
your experience can you say that cataracts will progress 
pretty nearly normally together ? A. Yes, I feel that they 
do. I do not mean exactly even, one may go ahead of the 
other, but not for one to go as far as this man's had gone 
to maturity in eight months and the one in the other eye 
not move, •••*•*." Q, Are you able to say that this man's 
condition could not have developed the way it did from nat- 
ural causes without any aggravation ? A. I would be willing 
to so state. Q. Do I understand you to mean that it would 
not progress in its natural state? A. Yes." Further, 
"Q. Doctor, just so this record is clear I understand you 
to say that your position here today is that in your opinion 
the accident which the claimant described to you was of such 
a character that it aggravated a pre-existing cataract con- 
dition to maturity at a very rapid and earlier date than it 
would have gone along in its natural course? A. Yes." 
Doctor Colgan based his opinion upon the statement of an 
injury given to him by Bakunas. 

Doctor Berkheiser to whom Bakunas went for treat- 
ment on the day of the accident testified that Bakunas told 
him that he was struck on the eye with a piece of coal. The 
doctor examined his eye. It was open ; had no abrasion, 
no contusion or laceration. There was no visible evidence 
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of injury to the lida. The conjunctiva was normal. There 
was no biei^aritis; no conjunctivitis, that is inflamation of 
the mucus membrane. The mucus membrane was normal. 
The doctor found no objective symptoms or anything pene- 
trating the eye. "No penetrating wound or non-penetrating 
wound, or superficial wound on the eyeball. All symptoms 
were subjective. He complained of no pain. No profuse 
lacramation; no spasms of the eye lid. Bakunas had com- 
plained of failing eye sight. There was no scar or scratch 
on the eye or eye-ball, nor on the tissues of the eye, and the 
lids were normal. Doctor Berkheiser denied that he said to 
Bakunas there was a scratch on tiie eye. Doctor Berkheiser 
sent Bakunas to Doctor Halberstadt to have an ajrfithal- 
moscopic examination made of the eye. Doctor HaJberstadt 
being an eye specialist. Doctor Berkheiser could not dis- 
cover any signs of injury to the eye, as there was no external 
evidence of any injury. Doctor Berkheiser's opinion was 
that Bakunas' failing eye sight was due to natural causes, 
and that the alleged injury had no connection with it. There- 
was no traumatic condition in his eye. The only possible 
way to have a traumatic cataract is to have a blow strike 
with sufficient force to rupture the capsular. If the blow 
were sufficient the first thing it would have done would 
have been to lacerate the conjuctiva or eye. Doctor Berk- 
heiser saw Bakunas about nine times and his opinion was, 
Bakunas had no injury "because in a real injury you always 
have some objective manifestations of an injury," and the 
doctor saw none in Bakunas' condition. The doctor would 
not say the man did not receive a blow but he testified that 
he could not discover any evidence of a blow. If there had 
been such a blow there would have been some contusion or 
congestion of the tissues. Doctor Halberstadt testified that 
Bakunas came to him on the 26th. of January, 1919, but 
"he gave positively nothing had struck his eye,that he was 
blinded for the time being by a flash from, breaking a rock 
with a pick," Neither eye showed any evidence of injuiy 
The vision in the right eye was 5-20 and 5-35 in the left eye. 
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Bakiinas had senile cataracts. When asked whether a cata- 
ract in wie eye couM progress more rapidly than the other, 
Doctor Halberstadt testified that he never saw two alike. 
Said that there was absolutely no evidence of force ; no trau- 
matic condition in^sent He examined Bakunas eight days 
after the accident, and said, 'That if the man had had a 
scratch sufficiently severe on his cornea or eye to produce 
or aggravate a cataract it would be in evidence eight days 
later *•*••. If Doctor Berkheiser saw a scratch on his eye 
sufficiently deep to cause a catai'act there would have been 
some evidence eight days afterwards, and in all probability 
some evidence to-day. The cornea was perfectly clear and 
no evidence of any injury and Mr. Bakunas positively gave 
him no history of any injury." Doctor Halbei"stadt further 
testified; "Q. If the referee should find under this testi- 
mony, not only what is offered here to-day, but by any other 
witnesses that Mr. Bakunas did on January 13, meet with 
such an accident that he claims while breaking rock a piece 
flew up and struck him in the eye, would you say to-day as 
an eye doctor that such an injury could not aggravate a 
pre-existing condition? A. I cei'tainly would not, Q. Do 
you want to qualify that statement as to whether it would 
not aggravate it ? A. If he got a very severe blow it might 
aggravate, you could not tell. Q. Suppose the blow was not 
severe? A. I could not tell you that." 

Doctor Sweet, wlio is Professor of diseases of the eye 
at the Philadelphia Polyclinic, clinical professor of diseases 
of the eye at the Jefferson Hospital and consulting surgeon 
at the Wills Eye Hospital, examined Bakunas on the 17th 
of January, 1920, and testified that Bakunas told him a 
piece of rock struck the left eye and he could not see for a 
few minutes but continued to work. The cornea showed no 
scar. The eye had been operated upon for cataract. The 
progress of cataracts is not uniform. One eye may progress 
more rapidly and the other will be stationary. One always 
progresses more rapidly than the other and some remain 
quiet for years. Doctor Sweet said that the testimony shows 
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tiiat the cataract is not traumatic and the question of ag- 
gravation would depend upon the character of the blow Ba- 
kunas received on the eye. If it was a big piece of rock that 
struck the eye, Doctor Sweet would expect to find upon the 
eye-bali a scar, and, if it was a small piece, he could not see 
iiow it wuuld aggravate a pre-existing condition. There was 
BO scar on the left eye, excepting the key-hole shape scai' 
made by the operation. A mere concussion may aggravate 
a cataractoos condition but usually there is a rupture of 
the lens capsular. A very heavy blow might aggravate a 
inre-existing cataractous condition. A small piece might 
cause a scar on the cornea but it would not injure the eye 
from concussion. 

An exception to findings of fact may allege that such 
findings are unsupported by cmnpetent evidence. Section 
427, Act of 1919, P. L., 665. 

We have quoted from the testimony enough to show 
that were this a trial before a jury the evidence would be 
sufficient to submit the case to the jury. In compensation 
cases ttie credibility of the witnesses is for the referee or 
the Board, and we cannot disturb findings of fact by them 
or either of them where there is evidence sufficient to sus- 
tain the findings. Cleai-ly, there is evidence here to show, 
if believed, that Bakunas had cataract in both eyes, and 
that while at work in the course of his employment, he was 
struck so hard a blow on the left eye by a piece of coal or 
rock that it accelerated the development of the cataract in 
that eye and made necessary an operation earlier than would 
have been the case in the ordinary course of nature. The 
referee found that the blow injured the claimant's left eye 
and i^gravated the cataract therein so as to accelerate its 
development and render that eye blind in eight months. 
And, therefore, under the law the claimant is entitled to 
C(»npen8ation. Chirk v. Lehigh Valley Coal Co., 264 Pa., 529. 

AND NOW, November 1, 1920, Judgment is entered for 
the sum of $1250.00 in favor of the claimant and against 
the defendant. 
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Act of Mai-ch 31, 1860, P. L. 400 - Act of May 28, 1907, 
P. L. 262 - Act of May 8, 1919, P. L. 137 - Municipal paving 
under void ordinance. 

The act of Mai'ch 31, 1860. P. L. 400 makes it unlawful for any 
manager or agent of a municipality to be interested in any municipal 
contract. 

The act of May 28, 1907, P. L. 262 prohibits borough officers, 
agents and employes from being interestod in any contract for the 
sale or furnishing supplies to the borough and provides for forfeiture 
of oftice or appointment. 

The act of May 8, 1919, P. L. 137 validates defective ordinances 
for paving. 

Motion in arrest of judgment. No. 270, September Term, 
1919. 

R. A. Freiler, for motion. 
A. L. Shay, contra. 
KOCH, J. November 8, 1920. 

This suit is brought to recover part of the cost of grad- 
ing and macadamizing Tamaqua Street, where the same 
abuts tlie pi-operty of the defendant in the borough of Mc- 
Adoo. The defendant lesists payment because the work 
was done by one C. H. Moore, the borough engineer, under 
a contract made by and between himself and the borough. 
The evidence shows that the council of said borough in 
January, 1914, elected said Moore as'borough engineer) for 
a term of two yeai's, and that he was again elected in Janu- 
ary, 1916, for another term of two years. The contract 
under which he did the work is dated November 4, 1915. 
The contract states that Moore submitted his bid on the 5th. 
of August, 1915, after the borough had duly advertised for 
bids and that the contract was awarded to him on the same 
day thiit his bid was submitted. The evidence shows that 
the borough ordinance authorizing the work to be done was 
not enacted and approved until the 24th, day of August, 
1915. The third section of the ordinance provides, "That 
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specifications be drawn specifying the material to be used 
and the manner of using it in conformity with section one 
of this ordinance, and upon completion of said specifications 
the secretary of council is hereby directed to advertise for 
bids to be opened by council when council may award the 
contract to the lowest and best bidder," etc. These specifi- 
cations for the work were prepared by the said C. H. Moore 
in his capacily as borough engineer and were approved and 
adopted by the town council on the 24th. day of August, 
1915. In the specifications, we find that "The work will be 
done under the supervision and inspection of the borough 
engineer and any changes oi'dercd by him, not increasing 
the number of square yards, shall be done without extra 
charge." The specifications pro\'ide for inspection of the 
work by the borough engineer and they, inter alia, say "The 
engineer has the power to atop the work at any time the 
plans and specifications are not complied with," We quote 
further from the specifications, as follows;- "All explana- 
tions and directions necessary to the completion of the work 
will be given by the engineer." "In case of wet or spongy 
places encountered while excavating, the contractor willgo 
to a depth required of him by the engineer and re-fill as 
directed." "The noad-way will be constructed in accordance 
with these specifications and the attached plans which are 
made a part of the contract." "The engineer will furnish 
all grades and measurements which in his opinion are neces- 
sary." "All waste material and material wanted by council 
must be removed to such place within the borough limits 
as the engineer directs." 'The proposal for macadamizing 
is to be made at the rate per square yaid, which includes 
all necessary grading, materials, supplies, labor, work and 
expenses contingent with the work to complete the street 
in a satisfactory manner to the borough authorities and the 
engineer. After the sub-grading has been accepted by the 
engineer, a layer of broken stone that will pass through a 
three inch ring known as No. 1 stone shall be spread, which 
shall tiien be rolled until even. A filler of gravel or broken 
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chips of sufficient quantity to till the voids and depresuons 
shall then be spread and the rolling continued until tiie entiie 
course is thoroughly consolidated and conforms with the 
cross sections shown (Hi the i^ans." "The return of the en- 
gineer will be the account by which the amount of work done 
and the material furnished shall be computed, and the cer- 
tificate of said engineer shall be a conditiMi precedent of ihe 
right of the contractor before payment of work comideted. 
Payment will be made by the borough upon estimates fur- 
nished monthly by the engineer of the amount of work satis- 
factorily done, less 10 per cent to be retained until the com- 
pletion and acceptance of said work by the borough of 
McAdoo," 

From the foregoing it is made to ai^>ear that when the 
work was in contemplation bids were advertised for and 
that the engineer himself bid and was awarded the con- 
tract and that he later made his own specifications for the 
work he was to do. By the provisions of the specifications 
the engineer made himself the undisputed supervisor of the 
vfork under his own contract and it appears that he exer- 
cised such powers of supervision. Tlie street commissioner 
of the borough who seems to have tried to boss the job tes- 
tified that tlie contractor fought with him; that the work 
was never well done, and that he was not satisfied ; that the 
engineer was the engineer and ccmtractor and told him he 
had nothing to do with it 

Such a contract as we here find cannot be countenanced 
under the law. In fact, it is not a contract, for it became 
void ab initio. The statute law of this state expressly for- 
bids the making of such a contract By the terms of the 
specifications the engineer was made the manager of the 
work. The 66th. section of an act entitled "An Act to con- 
solidate, revise and amend the penal laws of this Ck)mmon- 
weaJth," approved the 31st day of March, 1860, P. U, 400, 
expressly makes it unlawful for any manager or agent of a 
municipality to "be in any wise interested in any contract 
for the sale or furnishing of any supplies or materials to 
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be furnished to, or for the use of, any corporation, munici- 
pality or public institution, of which he shall be a member 
or officer, or for which he shall be an agent, nor directly nor 
indirectly interested therein." Any person violating these pro- 
visions is guilty of a misdemeanor. The conti'act in this case is 
expressly forbidden by an act entitled "An Act relating to 
borough officers, employes, and contracts, and providing for 
the iHinishment of any violation of its provisions," approved 
the 28th. day of May, 1907, P. L., 262, which provides, "That 
it shall not be lawful for any burgess or member of council 
of any boraugh, or any officer, agent or employe thereof, to 
be in any way interested, either directly or indirectly, in any 
contract for the sale or fuinishing of any supplies or ma- 
terials to be furnished to or for the use of such borough, or 
to receive any reward or gratuity from any person interest- 
ed in such contract or sale; nor shall any such burgess, mem- 
ber of council, officer, agent, or employe of any bowugh be 
a member of any pai'tnership, or a stock holder or officer 
of any corporation, or any agent or employe of any individ- 
ual, partnership, or corporation, in any way interested in 
any contract for the sale or furnishing of any supplies or 
mateiials to be furnished to or for the use of, or any work 
to be done for, such borough ; and any person violating these 
provisions, or any of them, shall forfeit his office or appoint- 
ment in such borough, and also shall be guilty of a mis- 
demeanor, and upon conviction thereof be sentenced to pay 
a tine not exceeding five hundred dollars." 

Our late Chief Justice Paxson said, in Milford Borough 
V. Milford Water Company, 124 Pa., 623, "It is almost need- 
less to say that a contract so prohibited by law is utterly 
void, and there is no power that can bi-eathe life into such 
a dead thing." And further, "The act of 1860 is another of 
the valuable safe-guards thrown ai'ound municipalities. It 
was passed to protect the people from the frauds of their 
own servants and agents. It may be there was no fraud, 
actual or intended, in the present case, but we will not 
allow it to be an entering wedge to desti-oy the act of 1860." 
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A school treasurer was sur-charged for paying vouchers for 
coal and wood supplied by members of the school board in 
violation of the act of 31st. March, 1860, P. L., 382: Wol- 
ford V. School District, 46 Superior Court, page 1. "Contracts 
which are forbidden by statute are inconsistent with public 
policy and are absolutely void:" Lyon v. Phillips, 106 Pa., 
57. Under the provisions of the act of 1907, above quoted, 
we were obliged to i-emove fi-om office the Chief Burgess of 
Tamagua, because he was employed in a printing establish- 
ment which furnished supplies to the borough: Common- 
wealth v. Hanis, 248 Pa., 570. 

It is quite clear that there was no legal contract be- 
tween the borough and its engineer for the paving of Tama- 
qua Street and it is equally clear to say that the borough 
cannot now take advantage of its own wrong to compel the 
'defendant to pay for work done and mateiial furnished un- 
der avoid contract," where an act or contract is prohibited un- 
der a penalty, it is illegal and void, though the statute does 
not expressly so declare." Burkholder v. Beetam's adminis- 
trator, 65 Pa., 496. Justice Williams said, in Pittsburgh v. 
Cluley, 74 Pa., 262, "Theie is a plain distinction between 
an act done without authority and an act eiToneoualy done 
under authority. In the one case it is void for want of 
authority ; in the other it is voidable for its improper exer- 
cise, but not absolutely void." As the contract under which 
the work was done was void, the borough may not file a 
municipal lien for the work so done, for an action founded 
upon a transaction prohibited by statute, cannot be main- 
tained: Seidenbender v. Charles' administrator, 4 S. & R., 
151. "An action founded upon a violation of the laws of the 
United States, or of this state, cannot be main- 
tained in the courts of this state ; Mabin v. Coulon, 4 Dall. 
298; s. c. 4 Yeates, 24." Holt v. Green, 73 Pa. 200. "The 
test whether a demand connected with an illegal transaction 
is capable of being enforced by law, is v^hether the plain- 
tiff requires the aid of an illegal transaction to establish 
his case, Swan v. Scott, 11 S. & R., 164 ; Thomas v. Brady, 
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10 Barr, 170 ; Scott v. Duffy, 2 Harris, 20. If the plaintiff 
cannot open his case without showing that he has broken 
the law, a court will not assist him ; Thomas v. Brady, supra. 
It has been well said that an objection may often sound 
very ill in the mouth of a defendant, but is is not for his 
sake the objection is allowed. It is founded on general prin- 
ciples of policy which he shall have the advantage of, con- 
trary to the real justice between the parties. That prin- 
ciple of public policy is that no court will lend its aid to a 
party who grounds his action upon an immoral or upon an 
illegal act; Mitchell v. Smith, 1 Binn. 118; Seidenbender v| 
Charles' administrator, supra. The principle to be extracted 
from all the cases is, that the law will not lend its support 
to a claim founded on its own violation ; Coppell v. Hall, 7 
Wallace, 558" "Holt v. Green, 73 Pa., 200. 

A municipality can create a valid municipal lien for 
improving a street only when the improvement is made in 
pursuance of law; Western Pennsylvania Railway Company 
v. City of Allegheny, 92 Pa., 100 ; Fell v. Philadeplhia, 81 
Pa., 75. 

But the plaintiff argues that the municipal lien, which 
in this case was filed on the 6th. of March, 1917, is made 
valid by the provisions of an act approved the 8th. day of 
May, 1919, P. L., 137. The act is as follows: 

"That whenever in any borough in this Commonwealth, 
prior to the passage of this act, a highway, or part thereof, 
has been improved by being paved or paved Mid curbed, 
with brick or other paving and curbing material, in the pur- 
suance of authority of an Act of Assembly and an ordinance 
passed and enacted in pursuance thereof, and the costs and 
expenses or part part thereof, of the improvements assessed 
on the abutting property owners as provided by the ordin- 
ance and act of Assembly authorizing and directing such 
improvement ,and a municipal lien has been filed against the 
property owner thereof, but, o\ving to some defect in the 
ordinance, assessment, or for any other reason, the proceed- 
ing by the council authorizing and directing the improve- 
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ment, or any municipal lien filed therefor, is defective or 
invalid, such proceeding, authorizing the improvement, and 
any municipal lien filed therefor, are hereby validated and 
made binding for the amount justly and equitably due and 
payable on account of such paving and curbing; Provided, 
That this act shall not apply to any proceeding, suit or lien 
wherein a final order or judgment of any court of record 
has already been made or entered." 

That the legislature may pass acts making valid that 
which was theretofore invalid is beyond question. This is 
amply shown by the following quotations from the opinion 
of Mr, Justice Elkin in Swartz v. Carlisle Borough, 237 Pa., 
483: "It has been decided over and over again that the 
legislature may by subsequent act, validate and confirm pre- 
vious acts of a municipal corporation, which would otherwise 
be invalid. It is settled law in Pennsylvania that the legis- 
lature has the power to legislate retrospectively on all mat- 
ters, not penal, nor in violation of conti*acts, not expressly 
forbidden by the Constitution; Weister v. Hade, 52 Pa., 
474 ; Grim v. School District, 57 Pa., 433 ; Hawkins v. Com., 
76 Pa., 15. ••*••****• Defective acknowledgements 
have been frequently validated by subsequent legislation. 
Tate V. Stooltzfoos. 16 S. & R., 35 ; Joumeay v. Gibson, 56 
Pa. 67. Municipal assessments, uncollectible by reason of 
defects in the proceedings, have been cured by subsequent 
retroactive acts: Com. v. Marshall, 69 Pa. 328; Donley v. 
Pittsburgh, 147 Pa., 548. Defects in tax levies have been 
cured in the same way : Weister v. Hade, 52 Pa., 474 ; Hew- 
itt's App., 88 Pa., 55 •*••••♦♦•♦ Our reports are full 
of cases to the same general efi'ect. The true rule seems to 
be, as we gather it from our own cases, and from decisions 
in other jurisdictions, and from text writers generally, that 
where the ranission to be cured is some act which the legis- 
lature might have dispensed with by a prior statute, the 
courts will construe the curative act so as to give it the 
retrospective operation intended. •**•••*•*• The same 
rule is recognized and followed in many other jurisdictions. 
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Acts validating defective elections and legalizing municipal 
bond issues have been frequently held to be constitutional : 
Springfield Safe Deposit & Trust Company v. Attica, 85 Fed. 
Reps., 387; State v. Brown, 106 N. W. Repr., 477; Witter v. 
Polk County, 112 Iowa, 380; Schneck v. Jeflfersonville, 152 
Ind.. 204; Read v. Plattsmouth, 107 U. S., 568; Bolles v. 
Brimfield, 120 U. S., 759." 

The language of the act of 1919, P. L,, 137 is very broad, 
but, in the case before us, the contract was not made "in 
pursuance of authority of an act of assembly and an ordin- 
ance passed and enacted in pursuance thereof" so far, at 
least, as concerns the parties to the contract. In that re- 
spect, it was made without and directly contrary to and 
against such authority. The making of the contract was in 
direct violation of the two acts of Assembly hereinabove re- 
ferred to, to wit, those of 1860 and 1907. The contract was, 
therefore, not made in pursuance of any legislative authority 
and on that account we think weactedcorrectlybydirectinga 
verdict for the defendant on the defendant's motion, after 
all the testimony had been heard and the case had been 
closed. 

AND NOW NOVEMBER 8, 1920, the motion in arrest 
of judgment and for judgment non obstante veredicto is 
overruled, and the Prothonotary is directed to enter judg- 
ment in favor of the defendant, upon payment of the jury 
fee. 
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Assessments - Assessor's oath - Act of July 27, 1842, 
P. L. 445 - Powers of assessors - Market value - Appeals - 
Act of April 19, 1889, P. L. 37 - Acts of AprU 3, 1804, Sec. 
1, 4 Snv L. 201 and March 28, 1806, Sec. 1, 4 Sm. L. 346 - 
Duty of the court on appeal - Burden of proof. 

The law governing assesaments of land for the purposes of tax- 
ation is statutory and neither the asaessor, county commissioners, 
board of revision nor the courts, have authority to proceed in any 
other manner than as prescribed by the statutes. 

The act of July 27, 1842, P. L. 445 prescribes the assessor's oath. 

The assessor actually makes the assessment which continues un- 
til modified on appeal. 

Th aeaessor may not divide a tract of land in several parts but 
must value e^Lh tract as a whole. 

All real estate should be assessed at its actual market value, at 
a uniform standard of value throughout the county. 

The actual market value of land means that price at which it 
would sell, to a bona fide bidder, at a public sale, after full public 
not ce. The act of April IQ, 1889, P. L. 37 does not authorize one 
appeal for all the lands in one township, but a separate appeal must 
be filed loi- each assessment whereby one is aggrieved 

The acts of April 3. 1804, Sec. 1 4 Sm. L. 201 and March 28, 1906, 
Sec. 1. 4 Sm. L. 346 require the holders of unseated lands to furnish 
the county commissioners a statement containing- a deacription of 
each i.nd every tract so held, the name of the persons to whom the 
original title from the commonwealth passed, the nature, number and 
date of such original title. 

If a tract of unseated land is divided by township lines each part 
thereof should be valued and assessed upon the acreage in the re- 
spective townships. 

When the market value of land has been ascertained it beconnes 
the daty of the court, on appeal, to fix the market value so that 
the ratio between its market and assessed value shall be the same as 
the ratio existing between the market and asseascd values of all the 
real estate throughout the county. 

When the appellee offers in evidence the assessment made by 
the board of revision and rests, a prima facie case is made out in 
favor of the assessment and the burden is upon the appellant to 
overcome it by the weight of evidence; if not overcome and it is not 
shown that the county commissioners, sitting as a board of reviaioo, 
acted arbitrarily, or without sufficient reliable information and evi- 
dence in making the assessment, it will not be reduced by the court. 
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Appeals from Tax Assessments. Nos. 388 - 394, May Term, 

1919. 

G. M. Roads and W. C. Devitt, for appellant. 

A. L. Shay and C. A. Snyder, for appellees. 

KOCH, J. 

Albert Thompson, the appellant, is a resident of the 
state of New Hampshire and is the owner of certain lands 
situate in this county. The lands foim one contiguous tract 
and He in the townships of Butler, Cass, New Castle, West 
Mahanoy, Ryon and BIythe. Their aggregate area is 10,283 
acres of which 5,969 are barren and the remaining 4,314 
acres are said to be coal bearing lands. Being dissatisfied 
with the assessments made by the assessors in the respeo 
tive townships, Thompson appealod to the county commis- 
sioners as a board of revision, and, not being content with 
their valuations, the matter is, by virtue of his appeals, now 
before us for our consideration de novo, there being a sep- 
arate appeal for each township. The said appeals are en- 
tered as follows, to wit;-To No. 388 May Term, 1919 from 
the assessment of the land in West Mahanoy Township ; to 
No. 390 May Term, 1919, from the assessment of the land 
in Butler Township ; to No. 391 May Teiin, 1919, from the 
assessment of the land in BIythe township ; to No. 392 May 
Term, 1919 from the assessment of the land in Cass Town- 
ship; to No. 393 May Term, 1919, from the assessment of 
the land in Ryon Township, and to No. 394 May Term, 1919 
from the assessment of the land in New Castle Township. 
These appeals were all heard together. Although these ap- 
peals must be separately considered for the purpose of mak- 
ing a separate and appropriate decree in each case, it will 
be necessary to consider their general aspects in only one 
case, as most of the facts and the same principles of law 
apply to all these cases. 

Our court is composed of three judges and all of us 
sat during the hearings of these appeals, although but a 
single judge might have sat in the capacity of a chancellor 
to find the facts and conclusions of law alone : Lehigh and 
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Wilkes Barre Coal Company's assessment, 225 Pa,, 272 ; Le- 
high Valley Coal Company v. Commissioners, 250 Pa., 515, 
and New York etc. Coal Company v. Commissioners, 250 Pa., 
526. But it has fallen to me to state the flndinjfs of fact 
and conclusions of law, to which the parties in interest may 
file exceptions which, if any, will thereafter be heard and 
disposed of by the court sitting in banc 

Fi*om the evidence, I find the following 
FACTS 

1. In said township of West Mahanoy, the assessments 
of land owned by the said Albert Thompson, are as follows :- 
67 aci'es of ban-en land assessed at $12 per acre, total valu- 
ation $804.00, namp of warrantee, Peter Yoh ; 185 acres of 
coal land assessed at $775 per acre, total valuation $143375, 
name of warrantee, Christian Keisler and 110 acres of bar- 
ren land assessed at $12 per acre, total valuation $1320, with 
same warrantee, namely. Christian Keialer. Both of the 
Christian Keisler tracts are included in the same survey and 
are parts of the same original tract of land. There is no 
evidence to show a division of the tract at any time other- 
wise than, perhaps, for the pni-pose of making assessments. 
Also 23 acres of coat land assessed at $775 per acre, total 
valuation, $17,825, name of warrantee, Charles Cherry and 
29 acres of barren land assessed at $12 per acre, total $348 
in name of same warrantee, to wit, Charles Cherry. Both of 
these tracts are included in the same survey and are parts 
of the same original tract of land. All these lands are as- 
sessed as unseated. 

2. There are also assessed against the said Albert 
Thompson in said township of West Mahanoy as seated 
property, a one-half story frame office at $115; four two 
story blocks at $916; and one possession house at $229. 
These are assessed as Crystal Run Colliery. 

3. No evidence was offered to support the appeal in 
this case so far as it concerns the seated property mentioned 
in the above finding numbered 2. 

4. The lands referred to in finding number 1 are part 
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of what are commonly known as the Broad Mountain Lands, 
which consist of 10,283 acres composed of many original 
tracts and now constituting one tract situate in siud town- 
ships of Butler, Cass, New Castle, West Mshanoy, Ryon and 
Blythe. 

5. Albert Thompson purchased the said land as one 
body in January, 1906 and paid $320,000 for the same. 

6. The said Broad Mountain Lands contain three or four 
coal basins each of which is said to contain certain veins of 
coal. 

7. Since Mr. Thompson acquired the land he has sold 
in fee about fifty acres thereof to the Frackville Realty Com- 
pany for ^0,000- This land adjoins the borough of Frack- 
ville and was sub-divided into building lots and is known as 
the Womelsdorf Addition to the borough of Frackville. Mr. 
Thompson has also sold two or three reservoir sites, and 
testified that he has offered all these Broad Mountain Lands 
for sale at $500,000 and that he will take $400,000 for all of 
the said land at any time. 

8. As mining propositions said Broad Mountain Lands 
have hitherto been very little of a success. 

9. Some years ago a colliery known as the Crystal Run 
Colliery was established on the land in West Mahanoy town- 
ship but it was abandoned after about 180,000 tons of ooal 
had been mined. 

10. In the last fifty-two or fifty-three years at least 
four attempts to discover enough coal to warrant the expen- 
diture of money necessary to mine coal in paying quantities 
have been made on different parts of the said Broad Moun- 
tain Lands and in each instance the project was abandoned 
because of faults or insufficient marketable coal. 

11. Thei coal veins that do exist on said land, so far 
as they have been tested up to the present time, show a lack 
of continuity in thickness and are not of a quality to warrant 
the expenditure for the erection of collieries. 

12. The lands are part of a plateau on the top of the 
Broad Mountain and are about 1600 feet above sea level. 
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13. On the valuation of lands for the purpose of tax- 
ation the county conunissionei's allowed a reduction of twen- 
ty-flve per cent of what they considered the marketable 
value. 

14. During the hearing it was held by a majority of 
the court that all the lands of the appellant lying contigu- 
ous to each other in any one township must be assessed 
together as a whole and that they should not be assessed 
in tracts as indicated by the waiTantees and as originally 
assessed in this case. Therefore, testimony was taken only 
as to the valuation of all of the appellant's lands in each 
separate township. 

16. The evidence in the case as to the market value 
of the land belonging to the appellant in the township of 
West Mahanoy, taken altogether and constituting 414 acres 
of coal bearing and barren land, varies in the opinion of diff- 
erent witnesses from $4140 to $44,072. Between these two 
figures one witness fixes the value at $20,700 and two other 
witnesses at $43,966.30. 

16. The county commissioners called a mining engineer 
as a witness who estimated the value of all these lands by 
assuming a certain coal area for each supposed basin on 
the land, and then further assuming the thickness of each 
vein of coal and therefrom calculating the quantity of mar- 
ketable coal and giving to it a value of eight cents per ton 
in place and by giving to all barren land a separate value per 
acre. But he also testified that he based his valuation partly 
on a map which appellant put in evidence, partly on personal 
observations, partly on reading the reports of other 
engineers, partly on geological reports, and on information 
derived from practical miners, and that he based his valua^ 
tion also on sales that have been made around here, and 
compared that with the approximations of the amount of 
coal that he thought possibly might be in the property, and 
also the location. 

17. It was agreed that a certain other mining engineer 
if called by the county commissioners would testify to ttie 
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same effect, and, therefore, the case is to be disposed of 
with like effect as if the said other engineer had fully testi- 
fied. 

18. According to tiie testimony of the said two 
engineers the value of the 414 acres of appellant's land in 
said West Mahanoy Township is $106.20 per acre. 

19. The reliance of the commissioners' engineer upon 
an assun^tion of the existence, thickness, quality, area and 
feasibility of the coal basins for mining purposes on the 
said Broad Mountain Lands is not warranted by numerous 
tests actually made upon the lands, and said assumption is 
an unsafe and an unreliable factor for the estimation of the 
rate or price at which the land would bona fide sell after 
full public notice. 

20. The opinion of the annmissioners' engineer as to 
the valuation is evidently based almost entirely upon his 
estimate of the quality of coal in the respective townships 
and the bases of his estimate are not sufficiently weAi es- 
tablished to be considered reliable. 

21. Careful consideration of the testimony of the com- 
missioners' engineer omipels the inference that his aggre- 
gate valuation of all these Broad Mountain Lands at over one 
and a half million dollars is based almost entirely upon his 
estimate of the quantity of coal in place, and that that es- 
timate is too largely based on suppositions only. 

22. The valuation of all the said Broad Mountain Lands 
by the county commjssionere' engineer aggregate 
$1,502,599.99; by the county commissioners themselves 
$770,083, and by the highest one of the appellant's witnesses 
$382,694. 

23. As the owner paid only $320,000 for all this land 
in 1906 and is now willing to sell them for $400,000, 1 believe 
t^e valuation put upon the parcels in the various townships 
by John R. Hoffman, whose figures aggregate the sum of 
$382,694 in all the townships is fail- and is the price at 
which the land would bona fide sell at public sale after full 
public notice. 
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24. The record does not clearly show how the county 
commissioners arrived at the valuation which they gave to 
the land in question, but the presumption of the correctness 
of their conclusion is clearly overcome by all the evidence 
in the case, and I find that alt of the appellant's land in West 
Mahanoy Township, taken together as forming; one tract, 
is of the actual value of $44,072. 

25. The owner of this land had been assessed in tracts 
according to the names of the respective warrantees, but, 
as already indicated, the tracts lie contiguous to each other 
and form a parcel of said Broad Mountain Lands in said 
township of West Mahanoy. • 

26. My additional findings of fact will appear by my 
answers to the separate requests of the respective parties 
for findings of fact. 

27. The testimony in this and in the other five ai)peals 
referred to was taken as if in relation to No. 394 May Term, 
1919, and is filed under and to that number and term, but it 
relates to and governs all of said six appeals. 

CONCLUSIONS OF LAW 

1. The law governing assessments of land for the pur- 
pose of taxation is statutory and neither the assessor, 
county conunjasionera, board of revision nor the courts, on 
appeal, have authority to proceed in any other manner than 
as prescribed by the statutes. Philadelphia and Reading 
Coal and Iron Company v. County Commissioners, 229 Pa., 
461. 

2. The assessor's oath as prescribed by the Act of July 
27, 1842, P. L., 445, provides, "That you will justly and 
honestly to the best of your judgment assess and value 
every separate lot or piece or tract of land with the improve- 
ments thereon **•*• at a rate or price which you shall, 
after due examination and consideration, believe the same 
would sell for, if sold singly and separately at a bona fide 
sale after full public notice." This oath makes the assessor's 
duty entirely clear and we are obliged to note that duty in 
the performance of our duty. 
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3. The assessor actually makes the assessmient and 
valuation and his assessment and valuation so continues 
until mpdified on a,ppeal. The court makes no assessment ; 
if anyttiing, it only changes the figures of the valuation and 
corrects other errors in the assessm^it. 

4. In making an assessment, an assessor^ where the 
land belongs to a single owner, may not divide a tract of 
land into several parts and value each separately as was 
done in this case. The assessor fell into error in separately 
putting a valuation on 186 acres of coal land and on 110 acres 
of barren land in the Christian Keisler tract. He should 
have valued and assessed the Christian Keisler tract as a 
whole, and he should have assessed the Charles Cherry tract 
in like manner instead of dividing it into coal land and 
barren land. ^ 

5. All real estate should be assessed and valued at its 
actual market value, but it must be assessed at a uniform 
standard of value throughout the county, even if that value 
be below the market value. Lehigh and Wilkes Barre Coal 
Company v. Luzerne County, 225 Pa., 267 ; Delaware, Lack- 
awanna and Western Railroad Company Tax Assessment, 
No. 1, 224 Pa., 240 ; Rockhill Coal and Iron Company v. Ful- 
ton Counly, 204 Pa., 44. 

6. The foot acre basis of ascertaining assessable value 
which was adopted by the commiasionei's' engineer is ex- 
ceptional and not of general application and when applied 
to coal lands, the local conditions must be such as to give 
ttie whole coal area a present market value which must be 

ascertained upon some definite fixed basis. Lehigh and 
Wilkes Barre Coal Company's assessment, 225 Pa., 272. 

7. The actual market value of each parcel of this land 
situate in the respective townships, is the only true basis 
for its assessment, but the principle of uniformity through- 
out the county must nevertheless control. 

8. The actual market value of land means that price 
at which a piece of land will sell to a bona fide bidder at a 
pubUc sale after full public notice ; and by full public notice 
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I mean such' notice as is likely to bring timely knowledge 
of the sale home to pat-ties who may bona Ade enter into 
competitive bidding for the property when offered at public 
sale. 

9. In accordance with the legal principle stated in the 
last above conclusion of law and the 13th. finding of fact, 
the true valuation of the appellant's land for the purpose 
of taxation in West Mahanoy Township should be stated at 
three-fourths of its actual valuation as stated in the 24th. 
finding of fact, that is to say at three-fourths of $44,072, or 
$33,054. 

10. As no evidence was offered in support of the appeal 
so far as it relates to seated property, the assessment of 
the seated property is sustained. 

11. My additional conclusions of law will an>ear by my 
answers to the sepai'ate requests of the respective parties 
for findings of conclusions of law. 

DECREE 
ANW NOW SEPTEMBER 13th, 1920, it is decreed 
nisi that for the purpose of taxation the valuation of the 
appellant's 414 acres of land in West Mahanoy Township 
is $33,054, and that the county shall pay tlie costs of this 
appeal, this decree to become final unless exceptions be filed 
thereto within three weeks from this date. 
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Commonwe^th vs. Slauffenbergr 



Desertion - Recognizance for compliance with order for 
suRmrt. 

When a defendant in a desertion ca.se (rives a recognizance, with 
surety to comply with the order of the court and, after default by the 
derendant, the surety pays a Gum equal to the amount stated in the 
reco^lzance, the right of further collection is exhausted and the 
surety relieved. 

Motion for Execution. No. 192, May Tei-m, 1920. 
J. F. Mahoney and George Striegcl for motion. 
M. J. Ryan, contra. 
KOCH, J. December 13, 1920. 

Mary Stauffenburg prosecuted her husband for deser- 
tion and non-support, and, on the 1st of June, 1914, our 
court of quarter sessions of the pe;ice oixJered John Stauff en- 
burg to pay to his wife monthly the sum of fifteen ($15.00) 
dollars and to give security in the sum of three hundred 
($300.00) dollars for his compliance with said order. The 
case was entered in the office of the Clerk of Quarter Ses- 
sions to No. 722 May Sessions, 1914. The recognizance was 
taken on June 2, 1914, and is as follows : 

"We and each of us do acknowledge ourselves, jointly 
and severally, indebted to the Commonwealth of Pennsyl- 
vania in the sum of $300.00 to be levied on our and each 
of our goods and chattels, lands and tenements ; upon this 
cOTidition, that if John Stauffenburg, the defendant in the 
above case, shall pay to Mary Stauffenburg, the prosecutrix, 
the sum of fifteen ($15.00) dollars per month for the sup- 
port of herself until otherwsie ordered by the court, then 
ttiifl recognizance to be void and of no effect, otherwise to 
be and remain in full force and virtue. 
Witness: John Stauffenburg (SEAL) 

John M. Adam (SEAL) 

Taken and acknowledged before me in open court this 
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2nd. day of June A. D., 1914. 

James McElhenny, 
Clerk Sessiona." 

After making some payments Stauffenbur^ defaulted 
and the recognizance was certified into this court on the 
20th. day of September, 1917. A writ of scire facias was 
issued thereon and, in due course, judgmefit was entered 
for the full amount of the recognizance. John M. Adam, 
Stauffenburg's surety, thereupon paid what was then due 
Mrs. Stauffenburg, to wit, $285.00. As Stauffenburg fur- 
ther failed to heed the court's order, a suggestion was en- 
tered of record alleging his default in the sum- of $135.00, 
covering the period fi-om the first of September, 1917 to 
the first of June, 1918, but as John M. Adam had died on 
the dth. of April, 1918, a writ of scire facias was issued and 
served upon the executors of his last will and testament to 
No. 114 July Teitn, 1918, commanding them to show cause 
why execution should not be had for said sum of $135.00 
and costs. After hearing had, execution for said sum was 
allowed to issue. See Commonwealth v. Stauffenburg, 15 
Schuylkill Legal Record, 23. And the said $135.00, together 
w4th all costs, was paid by the said executors. There was 
thus paid by Adam and his executors the total sum of 
$420.00 or $120.00 more than the amount stated in the recog- 
nizance. Subsequently to paying said $135.00, the execu- 
tors obtained a rule on the commonwealth to show cause 
why the surety should not be discharged from further lia- 
bility, and, after hearing had, the rule was made absolute 
on the first of June, 1920. See No. 722 May Sessions, 1914. 

Now we are confronted with a motion to direct execu- 
tion to issue against said executors to collect $180.00 more 
to cover Stauffenburg's default during a period of twelve 
months prior to the first of June, 1920. If the executors, are 
compelled to pay that amount, there will have been paid 
twice as much as the sum stated in the recognizance. 

Can the estate of the surety be compelled to pay more 
than the penalty of three hundred dollars which is men- 



oyGoo»^lc 



Commonwealth vs. Stauffenberg 



tioned in the reco^izance ? 

This court has held hitherto in a nuniber of cases that 
such a recognizance as we here find is in the nature of a 
continuing security for the discharge of a constantly recurr- 
ing liability, and that the surety is not relieved from his 
obligation even though he has paid the full amount stated 
in the recognizance. Two such cases decided by this court 
have been reported. See Conunonwiealth v. Fox, 6 Schuyl- 
kill Legal Record, 15 and Ck)nimonwealth v. Stauffenburg, 
15 Schuylkill Legal Record 23. But the circumstances of 
this case now cause us to hesitate and to ask ourselves 
whether the previous decisions of this court are sound and 
coniect in principle. I incline to the view that they are not 
and that we should no longer follow them as precedents. 
"It is far better when this court commits a blunder to cor- 
rect it in a manly way than to imitate the ostrich by hiding 
our heads in the sand," said that writer of vigorous opinions, 
Mr. Justice Paxson in Yorks's Awwal, 110 Pa., 69, 78. 
Fundamentally, the case of Voge! v. Hughes, 2 Miles, 380 
influenced this court in arriving at the conclusions stated in 
the Fox and Stauffenburg cases, supra. But we misinter- 
preted the case. 

In the case of Vogel v. Hughes, 2 Miles, 380, the recog- 
nizance was for $1000 and contained a power of attorney 
empowering any attorney of any court of record to appear 
for him, and, after declaration filed for the above sum, 
"Uiereupon to confess judgment or judgments against me 
as of any time or term before or after the date hereof, 
and thereupon to issue execution for such sum or sums as 
shall, by affidavit filed in the said court, appear to be due 
by breach of the condition of this obligation, together with 
costs of suit; and the said judgment or judgments shall 
afterwards remain as security for the performance of the 
said condition, and, in case of any further breach of the said 
condition, execution shall issue thereupon in the same man- 
ner as before." The recognizance was given in a desertion 
and non-support case, in which Hughes was sentenced to 
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pay the sum of ten dollars per week. Subsequently to entry 
of jud£:ment on the said recognizance, Hughes gave Vogel 
a mortgage which afterwards was foreclosed, and the pro- 
ceeds of sale were paid into court. At the time of the fore- 
closure Hughes had paid a total of $511.00 in weekly in- 
stalments for the support of his wife and children, and 
Vogel claimed that he should receive $511 out of the pro- 
ceeds of the sale. Hia rule to effectuate that purpose was 
dischai'ged, the court saying, "The bond on which the judg- 
ment was entered in favor of the guardian is in the nature 
of a continuing security for the discharge of a constantly 
accruing liability. It stands for all and every part of the 
liability contemplated. Execution may issue on the judg- 
ment for any sum which may become due by breach of the 
condition and the judgment is afterwards to remain as a 
security for the perfoi-mance of the condition. It is not 
the oi-dinai'y case of a bond in a penalty conditioned for the 
performance of some act simply, in which there is no stipu- 
lation as to the continuance of a security, after the condi- 
tion has been partly performed. In such a case a part pay- 
ment goes in part dischai-ge of the penalty. This bond, by 
its terms, is of a different nature, and we cannot diminish 
the security which the parties intended should remain." It 
will be noted that there the bond specifically stipulated that 
"the said judgment or judgments shall afterwards remain 
as security for the performance of said condition, and, in 
case of any further breach of said condition, execution shall 
issue thereupon in the same manner as before," whilst in 
the case before us, "There is no stipulation as to the con- 
tinuance of the security after the condition has been partly 
pei-fonned." The court further said, "•*••••• We cannot 
diminish the security which the parties intended should 
remain." 

In Silverthom, et al, v. Hollister, et al, 87 Pa., 431, 
the County of Erie required a bond in the sum of $500 to 
indemnify the county for the expense of keeping Martha 
Hollister, an insane pereon, at the hospital for the i 
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C. C. Hollister, et al gave such bond with warrant of attorney 
to confess judgment to the county commissioners, condition- 
ed as follows: "Whereas, the expense of keeping Martha 
Hollister at the Western Pennsylvania Hospital for the In- 
sane, at Dixmont, is charged to and paid by the county. 

"Now the condition of the foregoing obligation is such 
that if the aforenamed C. C. Hollister shall well and truly 
pay or cause to be paid unto the county treasurer, quarterly 
m advance, to wit : on the first days of January, April, July 
and October in each year the sum of thirty-nine dollars, 
or such other sum, be the same more or less, as the county 
shall be required to pay for the support and maintenance 
of the said Martha Hollister at said institution for the en- 
suing quarter, and shall fully pay and indemnify the said 
county for any and all expenses incurred by said county by 
the keeping of the said Martha Hollister at said institution 
from and after the 22nd day of November, A. D., 1872, then 
in that case the foregoing obligation to be null and void; 
otherwise to be and remain in full force and virtue," Judg- 
ment was entered on the bond, and the real estate of S. A. 
Hollister, one of the defendants in the judgment was sold 
at sheriff's sale for $1000 on the first of November, 1875, 
a sum sufficient to cover said judgment of $500.00, and also 
a prior judgment of $300.00. At the time of the sale there 
was due to the county of Erie for Mrs. Hollister's mainte- 
nance the sum of $140.55. Five hundred dollars of the pi-o- 
ceeds of sale were impounded and remained in court as se- 
curity for the performance of the condition of the bond. 
On the 29th. of May, 1877, W. C. Goodrich, a lien creditor 
of S. A, Hollister, whose judgment was entered subsequently 
to the entering of judgment on said bond, made a motion 
for a rule to show cause why the $500 remaining in court 
should not be released from the lien of the judgment on 
the payment of $95.83. The rule was granted and, after 
argument, was made absolute on the payment to the county 
of the sum of $140.55 which was the amount due the county 
at the date of the sale of the real estate of S. A. Hollister, 



oyGoo»^lc 



148 Commdnirtalth vs. Stauff«nbei% 

viz : November lat, 1875 and the county commissioners ^>- 
pealed. Mr. Justice Paxson in delivering: tiie opinion of the 
Supreme Court said, "It is clear that this judgment was a 
continuing security; it was in the nature of a fixed lien: 
Luce V. Snively, 4 Watts, 397; Moore v. Shultz, 1 Harris, 
102; Rutty's Appeal, 3 Norris, 61, and would not have been 
discharged by the sheriff's sale but for the fact of there 
being a prior judgment. It is a mistake to suppose that 
payments made in accordance with the condition of the bond 
were payments on account of the penalty. That remains 
as a continuing security, and until the non-payment of the 
quarterly or other sum' for the support of the lunatic as 
required by the county of Erie, there is no breach of the 
condition. After breach the obligors can discharge them- 
selves only by the payment of the penalty," and the judg- 
ment of the court below was reversed. 

I interpret the last three sentences quoted from the 
Hollister case to mean that the judgment obtained upon the 
recognizance in that case was a continuing security until 
there was a breach of the condition of the bond by the 
failure of C. C. Hollister to pay quarterly the sum of $39.00 
or such other sum as became due, and that upon such breach 
the sureties in the bond became obliged to pay and could 
only discharge themselves by payment from time to time 
until the entire penalty was paid, and that upon payment 
of the entire penalty the sureties would be discharged from 
further liability. 

Another case relied upon by the commonwealth to sup- 
port its position that the judgment in this case is a continu- 
ing security is that of New Holland Turnpike Company v. 
Lancaster County, 71, Pa., 442. There the company agreed 
with the county "to pay a one-third part of all reasonable 
and pioper costs of a bridge across Conestoga Creek," and 
it executed a bond in the sum of $4000 to the County Com- 
missioners of Lancaster County, conditioned that if the com- 
pany "shall and will truly pay or cause to be paid a one- 
third part of all proper and reasonable expenses incurred in 
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the building or erectiop of said bridge," then the obligation 
to be void, etc. The bridge cost $16^00 and the company 
offered to pay only $4000. An action of covenant was then 
begun against the company and the bond was offered as 
evidence of the covenant on the part of the company to pay 
one-third of all proper and reasonable expenses incurred in 
the bnilding of the bridge, and judgment was entered against 
the company for the sum of $5500 with interest. The Su- 
preme Court said, at page 445, "It is to be observed that 
this is not an action of debt to recover the penalty, but of 
covenant on the agreement of which the bond ia evidence. 
It is not a mere bond in a penalty - on a condition to be void 
upon the doing or not doing a collateral act either by the 
dttligor or a third party. Sudi is the usual case in official . 
bonds with sureties, conditioned for the faithful pei'formance 
of the duties of some office, or for accounting for money, or 
an ordinary private bond of indemnity by sureties. In such 
cases it may be conceded that the penalty of the bond is the 
limit of liability on the instrument itself: United States v. 
Arnold, 1 Gall. 358 ; s. c. 9 Cranch 104." Also, "The weight 
of authority is very preponderating that upon such a bond 
with a penalty, covenant will lie to recover damages, and 
that whenever such is the case the amount of damages re- 
covered may exceed the penalty. In Lowe v. Peers, 4 Burr. 
228, Lord Mansfield said, 'There is a difference between 
covenants in general and covenants secured by a penalty or 
forfeiture. In the latter case the obligee has his election. 
He may either bring an action of debt for the penalty and 
recover the penalty (after which recovery of the penalty he 
cannot resort to the covenant, because the penalty is to be 
a satisfaction of the whole), or if he does not choose to go 
for the penalty, he may proceed upon the covenant and 
recover more or less than the penalty, toties quoties.' This 
is at law, and he adds what it is material to remember, that 
equity always relieves against a penalty upon compensation." 
The case before us is on the bond, and is necessarily in the 
name of the commonwealth to the use of the deserted wife. 
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The judgment had to be entered for the fuH penalty of $300. 
Kiehl V. Commonwealth, 18 W. N. C. 505; Duffy et al, v. 
Lytle, 5 Watts 120 ; Adams v. Rush, 5 Watts, 289 ; Common- 
wealth V. Seiders, 1 D. R. 264; Commonwealth v. DeBurt, 
7 Superior Court, 230. 

In Foster v. Passerieux, 37 Superior Court, 307, Passer- 
ieux and his wife agreed to live separate and apart from 
each other. He gave her a bond with surety conditioned to 
pay her, or her trustee or any one appointed by her, the 
sum of $30 on the signing of the bond "and the sum of $10 
on the fii-st day of each and every calendar month there- 
after," during her life time. August Valentour became 
surety. Judgment was entered for the penal sum of the 
bond and an attorney's commission of 5 per cent, total being 
$525. After Valentour had paid sums defaulted amounting 
to $525, it was contended that he was obliged to pay the 
monthly instalments as long as Mrs. Passerieux lives, llie 
Superior Court said, "The defendant, Valentour, the appel- 
lee, had entered into no contract which required him to make 
the monthly payments to the wife of Passerieux; the recital 
of the agreement between the parties in the bond contains 
no suggestion of any such engagement on his part, nor was 
any action or payment by him required to satisfy the con- 
dition of the bond. The contract, is recited, and the condition 
of the bond required that Passerieux alone should pay. All 
that Valentour undertook to do was to be liable for the pen- 
alty, if Passerieux did not pay according to the condition 
of the bond. While Passerieux made the monthly payments, 
there was no breach of the condition. After the breach Val- 
entour could discharge himself only by the payment of the 
penalty: Silverthorn v. Hollister, 87 Pa., 431." Again, 
"When executions were from time to time issued on this 
judgment they were issued to enforce the liability for the 
penalty. They could not have legally issued, on this judg- 
ment, to collect anything but the penalty. Valentour has 
paid on such executions the amount for which he is liable, 
with interest and costs, and his liability is discharged." 
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In a well considered opinion by Jud^e Moser in Com- 
monwealth V. Finn and O'Gara, 27 D. R. 32, the learned 
judge came to the conclusion, that "Whei'e a bond given for 
support is in a penal sum with a warrant of attorney to 
confess judgment and contains a condition that the princi- 
pal shall pay his wife a certain sum per month, but contains 
no condition that the surety shall pay such sum per month, 
and after the default by the principal judgment is entered 
for the penal sum and collected in full from the surety on 
a writ of fieri facias, the bond and warrant of attorney are 
exhausted, and the surety is relieved from further liability 
thereon." 

In the case before us, John M. Adam did not stipulate 
to pay Mary Stauffenburg the sum of $15 per month for 
the support of herself until otherwise ordered by the court. 
He stipulated that if John Stauffenburg did not so pay to 
his wife, he, Adam, became "indebted to the Commonwealth 
of Pennsylvania in the sum of three hundred dollars to be 
levied of" his goods and chattels, lands and tenements. He 
did not bind himself for a levy of more than $300 of his goods 
and chattels, lands and tenements. As he and his estate 
have already paid over $300 because of Stauffenburg's de- 
faults, the right of collection has been exhausted, and the 
estate is relieved from further liability. 

AND NOW December 17, 1920 plaintiff's motion is re- 
fused. 
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Ejectment - Pleadings - Acts of May 8, 1901, P. L. 142 ; 
June 7, 1915, P. L. 887 and June 12, 1919, P. L. 478 - Act of 
Mai-ch 14, 1872, P. L. 25 - Res adjudicata - Act of April 2, 
1907, P. L. 4a. 

The Act of March 14, 1872, P. L. 26 relating to ejectments is 
still in force notwithstanding the Acts of May 8, 1901, P. L. 142, June 
7, 1915, P. L. 886 and June 12. 1919, P. L. 478. 

A final judgment, between the same parties or their privies, on 
the same subject matter, though in a different form of action is 
conclusive and bars any further action between them. 
Motion for judgment non obstanti vei-edicto. No. 56 Janu- 
ary Tei-m, 1919. 

E. D. Smith and W. L. Kramer, for motion. 
A. D. Knittle and B. V. O'Hare, contra. 
KOCH, J. December 20, 1920. 

The suit was commenced against Kate Hart alone. In 
an affidavit attached to the praecipe, it is averred that, 
"Jennie Lowery, Bowman Hai-t, Fi'ed Hart and Kate Hart 
are claimants to the land in dispute," and the sheriff served 
the writ on the four paities named, as required by the Act 
of 23rd April, 1903, P. L. 261. Kate Hart is alone in actual . 
possession of the premises and all the parties are brothers 
and sisters to each other. The act of 1903 makes the four 
pei'sons served parties defendant in the case. The legal title 
to the property is in the name of Harry Hart, but the de- 
fendants claim that he holds the title subject to a resulting 
trust in favor of his two brothers, his two sisters and him- 
self. The pleadings do not conform to the requirements of 
of the second section of the act of 8th. May, 1901, P. L., 
142, as amended by the acts of 7th June, 1915, P. L. 887 
and of 12th June, 1919, P. L., 478. The only pleading which 
appears in answer to the plaintiff's praecipe, affidavit, declar 
ration and proof of title is a plea of "Not guilty" by Kate 
Hai-t. We called counsel's attention to the state of the plead- 



oyGoo»^lc 



Hart VB. Hart 153 

ings when the case came before us for trial, and plaintiff's 
counsel agreed that the defendants could claim by adverse 
possession, or by deed or anything else. So the trial pro- 
ceeded. Neither party objected on account of the state of 
the pleadings then and neither of the parties object now, 
after the case has been tried and the verdict of the jury 
has been rendered. Nor do I think that either party can 
now successfully complain on that score, notwithstanding 
the language of the acts referred to, that, "no action of eject- 
ment shall be considered at issue until the plaintiff's state- 
ment and the defendant's plea and answer shall be filed; 
nor shall any. evidence be received on the trial of such action 
of any matter not appearing in the pleadings, subject to the 
power of amendment." See Thompson v. Cross, 16 S. & 
R 350 ; Sauerman v. Wickerly, 17 S & R 116 ; Baxter v. Gra- 
ham, 5 Watts 418; Clement v, Hayden, 4 Pa. 138; Lewis- 
burg etc. Railroad Company v. Stees, 77 Pa. 332 ; Collum v. 
Andrew, 6 Watts 516; Good Intent Co., v. Hartzell, 22 Pa. 
277 ; Barker v. McCreary, 66 Pa. 162 ; Ins. Co., v. Murphy, 
17 W. N. C. 243 ; Noble v. Erwin, 50 Superior Court 72 and 
McBride v. W. Pa. Paper Co., 263 Pa. 345, 348. And I 
thinkthattheActofl4th Mar. 1872, P. L., 25, 1st. Purd., 312 
plac. 7, is still in full force notwithstanding the "Practice Act 
nineteen fifteen," P. L., 483, and also notwithstanding the 
above mentioned acts relating to ejectment. The first sec- 
tion of the act of 1872 provides that, "In all actions brought 
or hereafter to be brought in the several courts of this com- 
monwealth, no verdict shall be set aside by reason of the 
want of a declaration or plea, or from defectiveness or in- 
definiteness in the form of said verdict, but the court in 
which said verdict shall have been rendei"ed shall have pow- 
er, at any time, to direct the filing of a declaration, the en- 
tering of a plea and the filing of all such description or 
amended description, if in an action of ejectment, as in the 
judgnkent of the court shall make the pleadings and record 
conform to what was tried before the jury and found by the 
verdict" 
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This case was tried fully on its merits and the jury 
rendered its verdict in favor of the defendants, thus finding 
all the matters of contention against the plaintiff. But it 
will further clearly appear in the course of this opinion that 
the verdict would give the defendants more than they claun, 
because their claim is, and the evidence offered in support 
of it shows, that, while Hariy Hart alone holds the legal or 
paper title to the premises in question, if he so holds it in 
trust, he holds it equally for himself and his four brothers 
and sisters. Hence the verdict of the jury should have been 
in his favor for, at least, an equal undivided fifth interest 
in the premises described in the writ, if under the facts in 
the case he was not entitled to a verdict for the entire prem- 
ises described in the writ. 

Porter Hart and Mary Hart, the father and mother of 
these contestants, became separated about the middle seven- 
ties, he going away from his wife and children who remained 
living in the house, which belonged to him, in the borough 
of Shenandoah. He never returned to his family or seems - 
to have concerned himself about his family. In the eighties 
his ci-editors caused his house to be sold on one or more 
judgments against him, ajid his family was obliged to vacate 
the premises and rent another dwelling house. John H. 
Klock, a neighbor, owned a dwelling house nearby, and an 
arrangement was made whereby Haiiy Hart bought it from 
Klock on the 28th. of March, 1889. In the course of a few 
weeks thereafter, Mrs. Hart and her children moved into 
the Klock house. The evidence clearly shows that when 
the bargain for the purchase of the property was made $50 
was paid as down money and that when the deed was de- 
livered the balance of the consideration money, to wit 
$2350 was paid to Klock by Harry Hart who borrowed the 
money from the Citizens' Building and Loan Association. 
He took out thirteen loans, or shares, at a premium of $15 
each and pledged them in a mortgage on said house to said 
association. Hart, therefore, obtained $2405 as a loan on a 
property for which he had paid only $2400. When he paid 
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Klock he received a receipt in full for the consideration 
money. Harry was then twenty-one years old, Jennie thirty. 
Bowman twenty-five, Kate nineteen and Fred seventeen. It 
is claimed by the defendants that the title was put in 
Harry's name as a matter of convenience, because, owing to 
the father still being alive, the association would not lend 
the money to the mother. 

Harry got into arrears with the Building and Loan 
Association and was obliged to give it a new mortgage on 
the 4th. of May, 1900 to secure a loan of $2200. The fii-st 
mortgage was not satisfied of record until the 9th. of Decem- 
ber, 1915. The second mortgage was satisfied on the 30th. 
of January, 1912. In the meantime, to wit, 27th. December, 
1906, Harry Hart borrowed an additional eight hundred dol- 
lars from said association for use in his private business, 
and gave a mortgage to secure that sum. The thiixl, or 
last mortgage, was satisfied on the 7th. of June, 1918. 

Porter Hart, the father of these contestants, died about 
the year 1900, and Mary Hart, the mother, died in December, 
1916. Now the contention of the defendants is, that, as the 
mother could not take title in her name, it was agreed among 
all that the title should be placed in Harry's name until after 
the father's death, when it could be put in the mother's 
name ; and, if the father sui-vived the mother, then the prop; 
erty was to go equally to the five children. The house was 
the family home until Mrs. Hart died, and Kate, who is 
single, still occupies it. Harry lived there until he got 
married about 1892; Fred lived there until he got married 
and for eleven or twelve years afterwards, and it was always 
the home of Jennie and Bowman until they got married and 
established their own homes. No definite rent was ever paid 
Harry Hart. 

The four defendants named claim a resulting trust in 
their favor under the following state of facts which they 
allege, and which the jury, by their verdict, seem to have found 
in the four defendants' favor. When the negotiations were 
begun to procure the property the Hart family was wholly 
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without means to purchase it, and then the kindly offices 
of one Charles Wasley, the secretary of the said association 
and a friend of the family, were enlisted. He told them 
that they would have to raise ^00 among themselves to 
pay the down money and to make certain improvements be- 
fore the association would agree to loan the money to buy 
the property, and he also told them that the property could 
not be in the name of the mother, because the father was 
living. The family raised the $300, which was made up by 
some cash that had been received by members of the family 
forticketswhichhadbeensoldforthebenefitofone John Fin- 
ley, whose eyes had been blown out at the Kehley Run Coll- 
iery, by $25 in cash contributed by Jennie, by wag^es of the 
boys, by earnings for sewing by Mrs. Hart and Kate. The 
money was then handed over to Mr. Wasley who attended 
to the business of paying the down money and for the re- 
pairs to the property. Mrs. Hart always paid the monthly 
dues by money which she earned or received from her five 
children. That different members of the family took the 
monthly payments to the saving fund is beyond dispute, but 
Harry swore most positively that alt the money so taken to 
the fund was wholly his own, and he further testified most 
positively that the money that was paid for the property 
was his own, and that no repairs were made at the property 
until after they moved in. The testimony in the case is con- 
tradictory. 

During the trial of this case, the plaintiff put in evi- 
dence the record in a suit in equity brought in this county 
to No. 4 May Term, 1917, wherein the said Jennie Lowery 
was complainant and the said Harry Hart was defendant. 
It was a bil) in equity in which the plaintiff set forth sub- 
stantially the same controlling facts as were offered on the 
trial of this ejectment case, and the prayers in the bill were 
for an order to restrain Harry Hart "from in any wise sell- 
ing, conveying or disposing of said real estate **** or of 
any part thereof, or any interest therein, or in any wise 
encumbering the sanK," and further that, "Harry Hart be 
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ordered and directed by food and sufficient deed, in fee 
simple, to grant and convey a full, equal and undivided one- 
fifth interest in said real estate to each of the following 
children of Mary Hart, deceased, to wit: Jennie (Hart) 
Lowery, Bowman Hart, Kate Hart and Fred Hart, either 
jointly or singly as may be decided is just and equitable 
under the facts and law in this case." After full hearing on 
bill, answer and replication, a decree nisi was entered in 
Harry Harf s favor on December 24th, 1917. The final order 
in that case, reads as follows: "And now, March 4th, 1918, 
this case came on to be heard before the court in banc on 
forty-one exceptions filed by the defendant to the findings 
of fact and conclusions of law of the chancellor, and after 
argument by counsel, and upon due consideration of each and 
all of said exceptions, it is finally ordered, adjudged and de- 
creed that said exceptions be overruled; that the bill of 
complaint be dismissed and that the complainant pay the 
costs."' For the chancellor's findings see Lowery v. Hart, 
14 Schuylkill Legal Record, 12. 

No appeal was taken from the final decree of the court. 
The plaintiff offered the record in that case to show that 
the controversy in the present case became res adjudicata 
by virtue of the decree in that case. That case involved 
exactly the same state of facts as this case. The facts 
necessary to sustain a decree in the complainant's favor in 
that case are the same facts upon which the defendants 
were obliged to depend for a verdict in their favor in this 
case. The defendant there is the plaintiff here, and the com- 
plainant there is one of the defendants here. And she com- 
menced that case for the benefit of not herself alone but 
for the equal benefit also of the said Kate Hart, Bowman 
Hart and Fred Hart. They all appeared and testified in Mrs. 
Lowery's behalf in her case, but neither side moved to make 
them, or any of them, parties complainant to the case. On 
the trial of this case, Kate Hart, Bowman Hart and Fred 
Hart showed that, at the instance of Harry, each of them 
separately wrote a letter to A. D. Knittle, Esq., who was 
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Jennie Lowery's counsel in that case, and who is now counsel 
for Kate Hart in this case. The letter was written before 
Jennie Lowery filed her bill of complaint In effect, the 
letters were all the same, that from Kate to Mr. Knittle 
saying, "I never authorized my sister, Mrs. Lowery to put 
a claim against my brother, Harry Hart, or for you to act 
for me and I will have nothing to do with her or I ever re- 
tained you. Youre truly, Kate Hart." When Kate, Bowman 
and Fred wrote those letters to Mr. Knittle, Harry Hart 
knew of Mi-s. Lowery's intention to begin litigation, and each 
one claims to have been induced by Harry to write the letter 
upon the promise that he would settle with them out of 
court 

In chai'ging the jury we reserved the plaintiff's thir- 
teenth point to be disposed of thereafter if deemed neces- 
sary ; ; wtiich point is : "That under all the evidence in the 
case the verdict of the jury should be for the plaintiff for 
the premises described in the writ with six cents damages 
and costs." If the matter became res judicata in the equity 
proceeding, this point should have been affirmed and a ver- 
dict directed in the plaintiff's favor. 

"Where the subject or question in controversy has been 
once settled by the judgment of a competent trdbunal, it 
never ought to be pei-mitted to be made the ground of a 
second suit between the sanve parties, or those claiming 
under them, as long as the judgment in the first suit re- 
mains unreversed. The peace of the community is the great 
desideratum and nothing ought to be tolerated that would 
disturb it unnecessarily. Before the rendition of a judg- 
ment the court is presumed to be made acquainted by one 
or the other, or by both of the parties, with everything 
that is necessary to be known, in order to procure a correct 
decision upon the case; so that the judgment of the court 
not being pronounced until after it has been so informed, 
must be taken and considered as coiresponding and answer- 
ing fully to the claims of justice. It is therefore altogether 
inadmissible to say, that a renewal of a contest shall or 
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ought to be permitted, because the first decision was not 
just or right:" March v. Pier, 4 Rawle 272, 288. "♦'*♦ a 
judgment of a proper court, being the sentence or conclusion 
of the law, upon the facts contained within the recoixi, puts 
an end to all fuil^er litigation on account of the same matter 
and becomes the law in the case which cannot be changed 
or altered, even by the consent of the parties, and is not 
only binding upon them, but upon the couits and juries ever 
afterwards, as long as it shall remain in force and unre- 
versed." Ibid 289. 

"Whatever may be the fonn of action, if the original 
question appeal's to have been the same and the same evi- 
dence will support both actions, and judgment be had on 
the merits, it bars all other actions for the same cause." 
Cist V. Zeigler, 16 S. & R. 282, 284. 

A final judgment between the same parties or their 
privies on the same subject matter, though in a different 
form of action, is conclusive and bars any further action 
between themi. Marsh v. Pier, 4 Rawle 272 ; Estep v. Hutch- 
man, 14 S. & R. 435, 437; Cist v. Zeigler, 16 S. & R. 282; 
Brenner Trucks & Co., v. Moyer, 98 Pa. 274 ; Bolton v. Hey, 
168 Pa. 418; Bell v. County of Allegheny, 184 Pa. 297; Dev- 
in's Estate, 199 Pa. 250. Nor does the case of Walker v. 
City of Philadelphia, 195 Pa., page 168 upon which defend- 
ants put reliance change the principle of law which is settled 
by the cases just referred to. 

We note, however, that Mr. Justice Mitchell said in 
Eichert v. Schaffer, 161 Pa. 519, 522: "The general prin- 
ciple insisted on by the appellant that a judgment settles 
the issue once for all between the parties is not question- 
able, but it has a recognized exception in the action of eject- 
ment, which the appellant seems to have overlooked." But, 
since the rendering of that decision on the 21st of May, 1894, 
an action of ejectment is no longer an exception to the doc- 
trine of res judicata, because ejectment is now limited to 
a single action by virtue of the Act of 8th May, 1901, P. L. 
142 and the act of 2nd April, 1907, P. L. 43. West v. Hanna, 
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57 Superior Court, 445. It is equally clear that all parties 
and pi'ivies to the action in equity between Jennie Lowery 
and Harry Hart are concluded by the final judgrment therein 
rendered. Jennie Hart is surely concluded by it. So far as 
she is conceiTied, she cannot now be heard to show that she 
is a beneficiary in a resulting trust; and yet by virtue of 
statutoiy law she became a party to this case. But as the 
judgment in her case in equity concluded her rights, she 
has no right that can now avail her as a defence here. Not 
only are the parties in the equity case concluded by the judg- 
ment, but so also are the privies; for "Whenever parties 
ai-e bound by a decision, so also are privies in blood, in es- 
tate and in law." Estep v. Hutchman, 14 S. & R., 435, 437. 
Although Kate, Bowman and Fred Hart were not made par- 
ties to the record, as they should have been, in the equity 
case, yet they were parties in interest and were fully heard 
as witnesses in the case. Their opportunity as witnesses 
there was rs ample in every respect as it was as witnesses 
in this case. "Under the term parties in this connection, 
the law inc'.udes all who ai-e directly interested in the sub- 
ject matter and had a right to make defence, or to control 
the pi'oceedings, and to appeal from the judgment. This 
right involves also the right to adduce testimony and to 
cTOss-examine the witnesses adduced on the other side. Per- 
sons not having these rights are regarded as strangers to 
the cause. But to give full effect to the principle by which 
parties are held bound by a judgment, all persons who are 
represented by the parties, and claim under them, or in 
privity with them, are equally concluded by the same pro- 
ceedings. We have already seen, that the term privity de- 
notes mutual or successive relationship to the same rights 
or property. The ground, therefore, upon which persons 
standing in this relation to the litigating parties are bound 
by the pi'oceedings, to which he is a party, is, that they 
aie identified with him in interest ; and wherever this iden- 
tity is found to exist, all are alike concluded. Hence all 
privies, whether in estate, in blood, or in law, are estopped 
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from litigating that which is conclusive upon him with 
whom they are in privity." 1 Greenleaf on Evidence, Sec- 
tion 523. See also Peterson v. Lathrop, 39 Pa., 223; Gilt- 
inan v. Strong, 64 Pa., 242 ; Strayer v. Johnson, 110 Pa. 21 
and Walker v. Philadelphia, 195 Pa. 168. 

If the defendants here are not all concluded by the 
judgmtent as pai-ties thereto in the equity case then they are 
concluded as privies. "The term, privity, denotes mutual 
or successive relationship to the same rights of property; 
and privies are distributed into several classes according 
to the manner of this relationship. Thus, there are privies 
in estate, as, donor and donee, lessor and lessee, and joint- 
tenants; privies in blood, as, heir and ancestor, and co- 
parcenei's ; privies in representation, as, executors and testa^ 
tor, administrators and intestate; privies in law, where the 
law, without privity of blood or estate, casts the land upon 
another, as, by escheat. All these are more generally class- 
ed into privies in estate, privies in blood, and privies in law. 
The ground upon which admissions bind those in privity 
with the party making them, is, that they are identified in 
interest; and of course the rule extends no farther than this 
identity. The cases of coparceners and joint-tenants are 
assimilated to those of joint promjssors, partners and others 
having a joint interest *'**'," \ Greenleaf on Evidence, 
section 189. 

When parties and the subject matter are the same and 
a judgment is obtained it is conclusive without regard to 
whether it was right or wrong. Nor are there any grounds 
for distinction between courts of equity and courts of law 
in this respect. Upon this subject equity follows the law. 
Chandler's Appeal, 100 Pa. 262, 265 and 266. If it be true 
as contended by the defendants, that all the money which 
was paid down and for repairs when the property was 
bought, and that all payments made for money borrowed 
to buy the property, was the money of Mrs. Hart who held 
the purse for the family and managed and controlled it her- 
self, then Harry Hart became trustee for her and so held the 
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paper title. But under the terms of the trust he was to 
hold it only until her husband died and then he was to 
transfer the title to her, or, if he survived her, then to trans- 
fer the title to the children. Mrs. Hart survived her hus- 
band sixteen or more years and she should have seen to it 
that Harry, her son, transferred the property to her during: 
that time. Not having done so, Jennie Hart Lowery, as 
one of Mrs. Hart's heirs, brought suit against Harry, but 
her proofs did not make out her claim and the case went 
against her. If Mrs. Hart had the equitable title at her 
death, her interest descended to her children, who were 
privieH in blood, and, therefore, the conclusiveness of the 
judgment against Jennie Lowery abates nothing in its con- 
clusiveness against all those who are privies in blood. The 
plaintiff was entitled to have his thirteenth point affirmed 
upon the ground of res judicata alone. And it is, therefore, 
not necessary to consider whether all the other evidence in 
the case is so clear, precise and indubitable as to create a 
resulting trust in favor of Kate Hart, Bowman Hart, Fred 
Hart and Jennie Lowery. 

AND NOW DECEMBER 20, 1920, the motion in airest 
of judgment upon the verdict of the jury is allowed, and the 
prothonotary is directed to enter judgment in favor of the 
plaintiff for the premises described in the writ and for six 
cents damages and costs, upon payment of the jury fee, and 
the motion for a new trial is overruled. 
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Home Brewing Co. vs. Thomas Colliery Co. 



Latoral support - Limitation of the right to equitable 
interference - Damages - Uncertain results - Character of 
injuries. 

In the abeence of malice wantonness or n^Iigence the right to 
equitable interference as to lateral support ia restricted to the land 
in ita nataral condition and such right cannot be enlarged. 

Equity will not interfere where the injury can be compensated 
in damages, iu>r where the effect of the act or threatened act ia specu- 
lative, uncertain or problematical, nor where greater injury wftl be 
dona by enjoining than by leaving the party to hia redress at law. 
Bill Ib Equity, No. 1, January Term, 1905. 
E. D. Smith, W, L. Kramer and 0. E. Farquhar, for plaintiff. 
M. M. Burlie, D. W. Kaercher and H. S. Drinker, for defend- 
ant. 

C. V. Henry, P. J. 52nd. Judicial District, Specially presiding. 
February 8, 1921. 

This case is now before the Court upon exceptions to 
the findings, refusals of request for findings of fact 
conclusions, refusals of requests for conclusions of law, and 
decree entered by the learned Chuicllor sitting in the above 
entitled proceeding. 

Following the death of Judge Brumm, who heard the 
case, the exceptions were argued and after opportunity to 
read the voluminous testimony, the case was finally argued 
on May 27th. 1920. 

The history of the case is fully and clewly set forth in 
Judge Brumra's Opinion. 

We assume ttiat the Chancellor's findings of fact are 
conclusive unless clearly not sustained by the evidence, and 
some of these facts are outstanding as having an important 
bearii^ upon the ultimate disposition of the case. The con> 
troUing facts as found by the Chancellor, or clearly estab- 
lished by the evidence, are, that the claims of the Plaintiff 
are based upon the right to lateral support for its land ; that 
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no negligence is alleged by the plaintiff, either in the bill or 

amended bill and the Chancellor so found in affirming the 

defendant's Twenty-fourth request for finding of factjthatno 

negligence by the defendant is shown by the evidence unless it 

arises from the removal of the coal, or more coal than should 

be removed for the safety of the surface of the land of the 

plaintiff; that no negligence can be predictated upon the 

future operations of the defendant unless it be from the 

mere act of removing the coal, for the Chancellor found in 

affirming defendant's Twenty-fifth request for finding of 

fact that there is no evidence in the case that defendant is 

conducting or proposes to conduct its mining operations in a 

negligent manner or in any other than a careful manner, 

and in accoi-dance with the most approved method of modem 

mining; that no injury was suffered by plaintiff's property 

prior to 1916, when cracks appeared in the cement flooi-s 

with some settling or pulling or subsidence as evidenced by 

separation of walls and slight displacement of machinery; 

that at the time of filing the bill in November, 1904 cracks 

in the sui-face were 38 feet from plaintiff's property; that 

the cause of these cracks, possibly involving a drag or sub- 

ivas probably insufficient pillar support left in the 

' first mining prior to the bringing of this suit, 

;t mining having been completed many years ago 

edecessor of the present defendant; that no practical 

vaa suggested by the plaintiff for this admittedly 

s condition ; that the effect of further mining, also 

bbing, re-robbing or final mining, in the enjoined 

, in the opinion of the engineers and other witness- 

e plaintiff, would be to cause further subsidence to 

ce of plaintiff's property and endanger its buildings 

isibly the lives of its employees, while in 

tiion of the defendant's witnesses the only 

)r the present situation as well as protec- 

■ the future, is to take out all the remaining 

ccording to approved mining methods, by what is 

i "robbing back" by which the pillars are taken out 
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and the top allowed to break and fill the vacant space caused 
by the removal of the coal, it being conceded that such brok- 
en material increases its bulk fifty per cent., the contention 
of the defense being that the pillars left by first mining are 
insufficient to adequately support the overlying strata and 
yet are of sufficient size to prevent the top from freely break- 
ing and filling mined spaces ; that the effect of future mining 
was thus uncertain, speculative and problematical ; that a 
continuance of the injunction will prevent a large quantity 
of coal, possibly four hundred and fifty thousand (450,000) 
tons, from being mined; that the injury, of which the law 
takes cognizance, suffered by the plaintiff up to this time 
can be readily measured in damages. 

The pleadings, the evidence, and the findings of the 
Chancellor established that the claims of the plaintiff ai-e 
based upon a violation or prospective violation of the right 
to lateral support of its land ; and this leads to a consideration 
of the limitation of the right of lateral suppoi-t and the 
limitation of the right to equitable interference for a viola< 
tion of that right. In the absence of malice, wantonness or 
negligence, under all the authorities in Pennsylvania, this 
is restricted to the land in its natural condition, and equity 
cannot enlarge this right. 

Richard vs. Scott, 7 Watts, 460, McGettigan vs. Potts, 149 
Pa 155, Matulys vs. Coal & Iron Co, 201 Pa. 70, 76, Malone 
vs. Pierce, 231 Pa. 534, 537, Cooper vs. Altoona C. C. & S. 
Co. 231 Pa. 557, Durante et al vs. Alba, 266, 444, Jones vs. 
Greenfield, 25Pa. Sup. Ct. 315,McClellan vs. Schwerd, 32 Pa. 
Sup. Ct 313, Freseman vs. Purvis, 51 Pa. Sup. Ct. 506, 
McKeand vs. Kkiv, 55 Pa. Sup. Ct. 28. 

And the same rule has been applied to claims for pei-sonal 
mjuries. 

Mc Mullen vs. Un. Drawn Steel Co., 47 Pa. Sup. Ct 570. 

Negligence as here contemplated, that is in a withdrawal 

of lateral support, means positive negligence or want of due 

care in tlie mining or excavating so fai- as they affect or are 

likely to affect, adjoining improvements. 
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Matulys vs. Ck>al & Iron Co., 201 Pa.. 70, 74. 

And it has been held that the words "skillfull and care- 
ful mining" relate to the manner of taking out the coal and 
that taking out all the coal is not in violation of this stipu- 
lation. 

Miles vs. N. Y. S. & W. Coal Co.. 250 Pa. 147, 154, 
Youghiogheny River Coal Co. vs. Alleghney National Bank, 
211 Pa. 319, Kellert vs. Rochester & Pittsburg Coal & Iron 
Co., 226 Pa. 27. 

No negligence, malice or wantonness is allied and the 
Chancellor has found that the prospective mioing by. the 
defendant is to be accoi'ding to approved modem methods, 
so we ai-e only concerned with injuries or threatened injuries 
tothesurfaceof plaintiff'sland in its natural condition. These 
injuriesatthetimeofbringingthissuit in 1904 were due to 
"first mining" by the predecessor of the defendant, and 
consisted of cracks in the suiface the nearest being thirty- 
eight (38) feet from the plaintiif's property. In 1916, there 
wei% some cracks in the cement floors of the plaintiff's 
buildings, some evidence of pull or subsidence as indicated 
by the machinery and buildings, also due to said early min- 
ing by the predecessor of the defendant. The injuries to the 
surface of plaintiff's land, suffered up to this time, as indi- 
cated by the evidence, were not serious and could readily be 
measui-ed in damages. The rule is so well established as 
to hardly need the citation of authority, that equity will not 
interfere where the injury can be compensated in damages. 

Richard's Appeal, 57 Pa., 105. 

The threatened injury by reason of final mining, is 
purely speculative. The plaintiff's engineers and experts 
ai'e of the opinion that to remove any more coal within 
the enjoined area will increase the danger and injury to 
plaintiff's land; the defendant's engineers and experts are 
of the opinion that the practical remedy for the present 
condition is to take out all the remaining pillars of coal 
by robbing back and permitting the roof to break and fill 
the mined out spaces, known as the "gob" system of mining, 
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and they further are of the opinion that mining out the 
remaining coal by this system will not increase the danger 
to, or result in injury to the plaintiff's land. The result of 
future mining under this evidence and as found by the 
Chancellor is matter of doubt. On the one side or the other 
it rests purely on the opinion of expert witnesses. The 
Chancellor's findings indicate that there was some doubt as 
to the cause of the disturbance on the sui-face of plain- 
tiff's land, that it might be due to insufficient pillar support 
left in first mining; but that it also might be due to the 
action of the elements upon these pillars and the rotting 
of timbers in unused portions of the mine. He found that 
there was uncertainty with respect to the remedy for the 
existing condition and he felt there was uncertainty of the 
result of future operations and methods of mining, altho 
he did find that the proposed mining operations of the de- 
fendant were to be CQnducted according to approved modern 
methods. The conclusion is compelling, that the effect of 
taking out additional or all the remaining coal is uncertain 
and speculative. Where the effect of the act or threatened 
act is speculative, uncertain or problematical, equity will not 
interfere by injunction. 

Rhodes vs. Dunbar, 57 Pa., 274. Huckenstine's Appeal, 
70 Pa. 102, 107. Berkey vs. Berwind-White Coal Mining 
Co. 220 Pa. 65. Freseman vs. Purvis, 51 Pa. Sup. Ct. 
S06, 513. 

Another consideration entitled to weight in the dis- 
position of this case is that while the injury suffered by the 
plaintiff is not great and can be measured in damages, and 
tile threatened injury from future mining is uncertain and 
speculative, the effect of making permanent the injunction 
would be to permanently condemn and keep from the market 
■approximately four hundred and fifty thousand (450,000) 
tons of coal. The benefits acci-uing from restraining the re- 
moval of the coal are greatly disproportionate to the injury 
inflicted upon the mine owners or operators and the public. 
It is well established that equity will not restrain if it ap- 
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pears that s^i'eater injury will be done by enjoining than 
by leaving the paity to his redress at law. 

Richard's Appeal, 57 Pa. 105. Huckenstine's Appeal, 78 
Pa. 102. Coal Co. vs. Mellen, 152 Pa. 286. Berkey vs. Ber- 
uind-White Coal Mining Co., 220 Pa. 65. Streng vs. The 
Buck Run Coal Co., 241 Pa. 560, 564. 

The Chancellor invoked this rule in consideration of 
the fact that the future mining might affect a chui^ch, a 
school and private residences, and while it is true that a 
court of equity might consider the manner in which the 
public might be affected by threatened injury, we do not 
think this position is entitled to much consideration unless 
the general public are involved. Neither the church 
authorities, the school authorities, the owners of the resi- 
dences in the vicinity, nor the public authorities have seen 
fit to intei'vene in this litigation, and it would seem to fol- 
low that there is little general fear of either the public safe- 
ty or the piirties indicated. 

Reliance I'.as been placed upon the case of Wier & Bell's 
Appeal 81* Pa. 203 to sustain the position of the plaintiff 
and justify the enjoining of the operations of the defend- 
ant. In this case the defendant operated a quarry on a 
steep hillside immediately below and adjoining the land of 
the plaintiff. As a result of the quarrying operations, a 
large portion of the suiface of the plaintiff's land had fallen 
into the defendant's quan-y and the important finding of 
fact was that a continuance of the quaiTying operations to 
the line of plaintiff's land "would materially injure, if it 
would not wholly desti-oy, that portion of his property for 
its natural uses." The threatened danger was the destruc- 
tion to the surface of the plaintiff's property and, it was 
sure to follow the lemovat of the lateral support to his land. 

In passing upon the exceptions filed in this case, we 
ai-e therefore compelled to adopt the following general con- 
clusions :- 

1. The claim of the plaintiff is based upon an alleged 
violation of the right to lateral support for its land. 
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2. No negligence being alleged in the pleadings and 
the pi-oposed future mining of the defendants being accord- 
ing to approved modein methods, the only protection the 
plaintiff can ask in law or in equity, is for its land in its 
natural condition, without regard to buildings, improvements 
or employees connected therewith. 

3. The present injury to the surface of plaintiff's land, 
due to first mining by the predecessor of the defendant, 
can be readily measured and compensated in damages. 

4. The effect of future mining, or final mining, is un- 
certain, speculative and problematical. 

5. The injuiy resulting from enjoining the removal of 
the remaining coal by the defendant would be greatly dis- 
proportionate to the benefits resulting therefrom to the 
plaintiff, or the protection guaranteed to it, by reason of 
such injunction. 

Pursuant to the foregoing general conclusions, the Ex- 
ceptions are disposed of as follows :- 

Plaintiff's Exception No. 1. 

"The Court erred in admitting the following evidence, 
viz: 

THOMAS REESE, a witness for the plaintiff, on cross 
examination, was asked : (590) 

'Did you make an examination of the Buck Mountain 
vein at Buck Run colliery in Schuylkill County ?' 

Mr. Smith — Objected to as immaterial and irrelevant. 

The Court — We oveiTule the objection. Note an ex- 
ception. Plaintiff excepts. Bill sealed. 

This exception is oveiiuled and dismissed. The ques- 
tion under consideration was the effect of different methods 
of mining and this led to the effect of mining in other mines 
under similai" conditions. Such evidence could be received 
to supplement the opinions of witnesses, but here the ques- 
tion was asked upon cross examination and was certainly 
proper as affecting credibility, and for comparison, especial- 
ly where the witness has given an opinion, as an expert, 
of the effect of certain methods of mining. 
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Plaintiff's Exception No. 2. 

"The Court erred in admitting the following evidence, 
viz: 

THOMAS REESE, a witness on the stand under cross 
examination: (597) 

'What opinion did you give as to the question of robbing 
at tile Buck Mountain vein at Buck Run collieries?' 

Mr. Smith — Objected to as immaterial and irrelevant 
what opinion he gave as to the question at Buck Run and 
not a cross-€xam,ination. 

The Court — That is, what opinion did he give at that 
time? 

Mr. Kaereher — Yes. 

The Court — I think we will let him answer that ques- 
tion because you cei'tainly would have a right to read over 
his testimony to see what opinion he gave and then ask him 
with reference to it. 

Plaintiff excepts. Bill sealed. 

This exception is overruled and dismissed. The cross- 
examination was certainly pi-oper as affecting credibility. 
If the opinion given by the witness at some other time with 
reference to the same methods of mining under similar con- 
ditions is at variance with the opinion now given, it would 
affect credibility. 

Plaintiff's Exception No. 3. 

"The Court erred in admitting the following evidence, 
viz; 

W. G. THOMAS, a witness for the defendant. Direct 
examination. (631). 

'Q. What is the number of employees at this operation?' 

Mr. Smith^ — Objected to as immaterial and irrelevant. 

The Court — The plaintiffs were peimitted, under pb- 
jection from the defendant, to show the condition of the 
brewery, witii a view of showing the injury that might be 
done, the extent of it, not only to the property but even 
going possibly to their refrigerating plant, to the lives of 
persons. We permitted that against the protest of the 
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plaintiff. Upon the same principle we think it is proper 
that we should peimit the defendants to show the extent 
of injury that they may be put to, especially with reference 
to whether the public is interested and to what extent, 
against the protest of the plaintiff, it being a matter entirely 
for the Court 

We overrule the objection. 

Plaintiff excepts. Bill sealed." 

This exception is overruled and dismissed. It was prop- 
er for the court to receive evidence bearing upon the ques- 
tion whether greater injury might not be done by enjoining 
than by leaving the parties to their rights at law. The 
effect of issuing an injunction is an imiportant consideration 
for the court. 

Plaintiffs Exception No. 4. 

"The Court erred in admitting the following evidence, 
viz: 

W. G. THOMAS, a witness for the defendant. Direct 
examination: (633>. 

'Q. Are you prepaid to state for the information of 
the Court what the extent approximately is of the invest- 
ment in this operation?' 

Mr. Smith — We object to the inquiry. 

Mr. Burke. — We urge it for the same reason, that it 
is pivper that the Court should know this. 

The Court. — We oveiTule the objection. It is pretty 
hai-d to determine just exactly where they should stop. 

Plaintiff excepts. Bill sealed." 

This exception is oveiTuled and dismissed. The evi- 
dence was properly admitted to show the eifect of enjoining 
Uie operation of the mine by the defendant. 

Plaintiff's Exception No. 5. 

"The Court erred in admitting the foltowing evidence, 
viz: 

W. G. THOMAS, a witness for the defendant. Direct 
examination: (634). 

'Q. Can you tell us then, basing youi- reply upon your 
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knowledge of the conditions in this mine and the quantity 
of coal tied up by this order of Court, what effect it has upon 
the life or continued operation of this plant ?' 

Mr, Smith. — Objected to as immaterial and irrelevant 
to any issue before the Court. It is self-evident that an in- 
junction stops the working of a colliery. Beyond that it is 
no subject of legitimate inquiry. 

The Court — . The matter as to how it wil! affect the 
life of the plant by restraining the operation within the 
lines of the injunction we permit them to show. 

Plaintiff excepts. Bill sealed." 

Plaintiff's Exception No. 6. 

"The Court erred in admitting the following evidence, 
viz: 

W. G. THOMAS, a witness for the defendant. Direct 
examination: (635). e 

'Q. You may explain to the Court why your company 
has not urged earlier final disposition of this injunction 
order?' 

Mr, Smith.— Objected to 

Mr. Burke. — We withdraw the question and make an 
offer. We pix)pose to show by this witness upon inquiry 
that the earlier disposition of this injunction order, final 
disposition of it on the part of the defendant company, was 
not urged by the company for the reason that they were 
able to operate this colliery from the coal obtained in other 
portions of this mine. 

Mr. Smith.— Objected to, further that the witness was 
not with the company until more than a year after the 
gi-anting of an injunction. 

Mr. Burke. — He has been working for this Company 
all but three months of the time it has been operating the 
plant. 

The Coui-t. — We overrule the objection. 

Plaintiff excepts. Bill sealed." 

This exception is overruled and dismissed. Delay in 
prosecution of the suit may be explained. The plaintiff now 
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contends that the defendant should be estopped to question 
the propriety of the proceeding in Equity because of failure 
to press the action to final determination. Of course, either 
party could have hastened disposition of the case but in view 
of the position taken by the plaintiff, the delay was cer- 
tainly explainable. 

Plaintiff's Exception No. 7. 

"The Court erred in admitting the following evidence, 
viz: 

BAIRD HALBERSTADT, a witness for the defendant. 
Direct examination: (789). 

Mr. Kaercher. — He has specimens marked on here as 
far as that is concerned. With that explanation we offer 
this blue-print. (Strata at Buck Run Colliery). 

Mr. Smith. — Plaintiff objects to the blue-print for the 
reason stated in the objection to the testimony of the wit- 
ness. The testimony is irrelevant and immaterial. 

The Court. — We overrule the objection. 

Plaintiff excepts. Bill sealed 

(Map marked Exhibit No. 28, 11-17-15, H. E. G.)." 

This exception is overruled and dismissed. This evidence 
was properly received for the same reason that the evidence 
of experts who testified as to results of methods of mining 
where conditions were similar, was received. It was proper 
for compai'ison and in support of opinions. 

Plaintiff's Exception No. 8. 

"The Court erred in admitting the following evidence, 
viz: 

CHARLES J. GROFF, a witness for the defendant. 
Direct examination (817). 

'Q. Give us the condition that you found at New 
Boston beginning with the Buck Mountain bed?' 

Mr. Smith. — Plaintiff objects. 

The Court. — We overrule the objection. 

Plaintiff excepts. Bill sealed." 

This exception is overruled and dismissed. The wit- 
ness had previously testified as to the strata at Kehley Run 
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and the evidence was proper for comparison of methods of 
mining under similai* conditions, and as supplementing the 
opinion of the witness. 

Plaintiff's Exception No. 9. 

"The Court ei-red in admittingr the following evidence, 
viz; 

CHARLES J. GROFF, a witness for the defendant. 
Dii-ect examination: (821). 

Mr. Kaercher. — We now offer in evidence the cross- 
section and samples 1 to 45 as contained in the box and 
numbered 1 to 46. 

Mr. Fai-quhar. — Plaintiff objects for the same reason 
as stated before — it is incompetent, immaterial and irrele- 
vant 

The Court. — We make the same ruling. 

Plaintiff excepts. Bill sealed. 

(Cross-section above referred to marked Exhibit No. 31, 
11-17-15 H. E. G.). 

(Box of samples above refeiTed to marked Exhibit No. 
32, 11-17-15. H. E. G.)." 

This exception is oveiTuled and dismissed. The evi- 
dence wiia properly admitted for the same reason as that 
undei' the precedinji exception. It was proper for compari- 
son and in support of the opinion of the witness. 

Plaintiff's Exception No. 10. 

"The Court evred in admitting the following evidence, 
viz: 

EXHIBIT No. 33 (Showing strata at Buck Run Colliery 
and New Boston colliei'y) : (829). 

The Court. — We overrule the objection for the reasons 
hei-etofore assigned. 

Plaintiff excepts. Bill sealed." 

This exception is ovenuled and dismissed. Hie evi- 
dence was properly received for the purpose of comparison 
and as supporting the opinions of witnesses. 

This exception is overruled and dismissed. The evi- 
dence was property received for the puipose of comparison 
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and as supporting the opinions of witnesses. 

Plaintiff's Exception No. 11. 

"The Court erred in admitting the following evidence, 
viz: 

EXHIBIT No. 34; (835). 

The Court. — We make the same ruling. We may again 
add that the Court would very much like to have all that 
additional data. We do not feel that the Court has a right 
to dictate or force any person to msike out their case in a 
manner, even that the Court might think it ought to be 
made out. 

Plaintiff excepts. Bill sealed." 

This exception is oven-uled and dismissed. This evi- 
dence was pi-operly received for the purpose of comparison 
of the effects of miethods of mininfr under similai' conditions, 
and in support of opinions of witnesses. 

Plaintiff's Exception No. 12. 

"The Court erred in admitting the evidence of Daniel 
Kennedy under the offer and against the objection of the 
plaintiff as stated on page 1174. 

The Court. — We ovciTule t!" objection and peimit you 
to go on. 

Plaintiff excepts. Bill sealed." 

This exception is overruled and dismissed. The offer 
was to show the effect of mining out all the coal in the Big 
Buck Vein in another mine wliere similar conditions existed. 

PUintiff's Exception No. 13. 

"The Court erred in admitting the following testimony, 
viz: 

JACOB M. HOLT, a witness for the defendant. Direct 
examination: (1252). 

'Q. Where did you mine the Buck Mountain at Buck 
Run, how were the overlying measures effected by that 
mining?' 

'A. I can tell you that we were driving gangways and 
doing breast work.' 

Mr. Kramer. — We oflfer an objection to this. It is going 
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into details as to how they mined coal at Buck Run. I do 
not think that is material. I do not see that we are trying 
any suit at Buck Run. 

Mr. Burke. — We will endeavor to allay the gentleman's 
feai-s. I will not go into the mining at Buck Run. I merely 
asked this witness as to the effect of mining out that coal 
measure at Buck Run and we rest with that as far as Buck 
Run is conceitied. I am not going to ask him, and do not 
intend to ask him what the character of the mining there 
wiis ; I do not think it is necessary. 

The Court — We have been very liberal all along, in 
allowing you to show the conditions in various collieries and 
we will not change the method now. We will overrule your 
objection. 

Plaintiff excepts. Bill sealed." 

This exception is oveniiled and dismissed. The results, 
under simihu' conditions, in another mine where the method 
of mining contended for by the defendant was followed, were 
properly received in evidence. 

Plaintiff's Exception No. 14. 

"The Court en-ed in rejecting the testimony of William 
Griffith, called by the plaintiff, (1457) . 

Mr. Kriuner. — We propose to prove by the witness, who 
is an expert in mining engineering, geology and has a very 
large experience, and we propose to rebut the theory that 
has been advanced by the defendant in this case with re- 
gard to the choking of the measure and the suiqwrt of tiie 
overlying surface. 

The Court. — That seems to me to be simply supple- 
menting testimony that was taken before. Now we do not 
agree to open up that whole question again. We cannot 
tell whei'e that will lead to. 

Mr. Kramer. — We aie here to rebut these witnesses, 
who have said that the removal of the coal in ttie underly- 
ing veins will choke sufficiently well to support the surface 
of the overlying veins, and that in turn support the 
surface of the Home Brewing Company. We have never 
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offered any testimony in rebuttal on that theory. We now 
have an expert upon that particular subject, who is by ex- 
periment bound to find the consequences of those acts and 
has tested the strength of the supporting power of the 
coal and the overlying strata and of broken material aikd we 
think it is very important here. 

The Couit. — We recognize the importance of time, too, 
and the orderly way of trying your suit You have had your 
engineers, who have testified on that subject, that ia, a num- 
ber of them, Mr. Dodge here; you had experts. The de- 
fendants have oontradicted that by a number of their en- 
gineers and now it becomes a question of numbers of wit- 
nesses. When you get through, they may send for some 
experienced persons and in sur-rebuttal offer them in evi- 
dence. Now where is this going to end? I want all the 
light I can get, but I do not think that we ought to open 
the door for this method of arriving at the facts. 

Mr. Kramer. — We think this is clearly rebuttal and we 
have offered no testimony to rebut that. 

The Court. — Do you propose calling any others than 
this one on that? 

Mr. Kramer. — Not in this pai-ticular line. We have 
one other as to effect of mining and subsidence, by his prac- 
tical experience in the City of Scranton. 

The Court. — We feel as though we ought not to allow 
it. 

Mr. Burke. — We object to this because it is not in 
rebuttal of anything offered by the defendant comjumy; 
that the testimony embraced in the offer just made was 
part of the plaintiff's case in chief, which the defendant 
sought to contradict by offering evidence to the contrary. 
We object, that it is not rebuttal and is not admissible at 
this time. 

(1460) The Court. — We decline to hear any more tes- 
timony on either side on the subject of their theory of the 
results of certain mining, based upon their opinion. We will, 
however, if the plaintiffs have any witnesses to show simi- 
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lar conditions, for instance, the same veins, practically the 
same strata, with relatively the same thickness of strata, 
thickness of veins, that have been mined, by what we now 
call the gob system and it has fallen to furnish equal sup- 
port to similar conditions where they have mined and relied 
on the pillars alone for support, which would be in contra- 
diction possibly, of the testimony with reference to William 
Penn and other practical, positive physical facts that have 
been shown by the defendant. We will permit you to do 
that, but nothing more, unless there is something new, of 
course. Perhaps I might add, so that it is definitely under- 
stood, in other woi-ds, we will not permit any more time 
to be taken up by putting on record merely the opinion of 
experts on the matters of fact already traversed. 

<1466) Mr. Kramer. — It is for the purpose of contra- 
dicting the testimony of Mr. Auman, Mr. Heflfner, Mr. Van 
Horn, Mr. Thomas and Mr. Randall. 

"Hie Court. — Now what have you to say? 

Mr. Burke. — We object to that. 

The Court. — We sustain the objection. 

Plaintiff excepts. Bill sealed." 

This exception is overruled and dismissed. Possibly 
under the view the Chancellor took of the case this evidence 
should have been received as tending to rebut the opinions 
of witnesses for the defendant. It was impoi'tant if the 
case turned upon a preponderance of opinion but its rejection 
cannot affect the result in the view we now take of the 
case, that the threatened injury is uncertain and pix>blemat- 
ical, and that the proposed mining by the defendant is in 
accordance with approved modern methods, as established 
by the testimony and found by the Chancellor. 

Plaintiff's Exception No. 15. 

"The Couit erred in overruling the following offer by 
the plaintiff. 

WILLIAM GRIFFITH, plaintiff's witness, on the stand. 

Mr. Smith. — The plaintiff proposes to show now that 
by the removal of the Buck Mountain vein of 12 feet in 
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thickness and of the Seven Foot vein of about seven feet in 
thickness and of the Skidmore vein of about iive feet in 
thickness, making' a total of twenty-four feet of coal, if 
the space were filled in by the fallen material from the 
overlying strata, and that the strata overlying the topmost 
vein named, namely, the Skidmore vein, was 340 feet, that 
it would result in the subsidence of the surface of ^proxi- 
mately three and one-half feet, or in excess of three and 
one-half feet This for the purpose of contradicting the 
opinion of Mr. Auman, Mr. Randall, Mr. Heffner, Mr. Van 
Horn and Mr. Thomas, when they swore that all of those 
veins could be removed without affecting the surface, with- 
out any subsidence of the surface. 

The Court. — That is practically the same offer in diff- 
erent language and we rule it out. 

Plaintiff excepts. Bill sealed." 

This exception is overruled and dismissed. No harm 
could have resulted fi-om the acceptance of this offer but 
it was rebuttal testimony, it was cumulative and the excep- 
tion must be sustained for the reasons set forth in dis- 
posing of the 14th Exception. 

Plaintiffs Exception 16. 

"The Court erred in excluding the testimony of JAMES 
H. RITTENHOUSE, a witness called by the plaintiff: (1488) 
'Q. Have you in your experience in the anthracite region 
encountei-ed the situation where an underlying vein of coal 
was mined or robbed and affected the sui-face without affect- 
ing an intermediate vein?' 

Mr. Kaercher. — We object to the question as being 
vague and indefinite and not based upon any facts appear- 
ing in this case. 

The Court. — In view of our former rulings, which we 
have repeated several times, that we will not take up any 
time with the opinion of experts, I hardly see the necessity 
of questioning them at all. Call them as your witnesses 
and go on. Let us see what you want to prove. 

Mr. Smith. — I did not ask for the witness's opinion ; I 
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asked him for his knowledge. 

The Court. — I know ; I am now on the general propo- 
sition. You are tiying to establish his competency as an 
expert I say that is not necessary under the ruling that 
we have made, that we will not allow any opinion of experts 
on any matter that has been gone over heretofore. If you 
have any opinion that you want of an expert on matters 
tiiat have occurred recently, new matter, of course we will 
entertain your offer on that proposition ; but otherwise we 
will permit you to go on and examine him now until you 
come to a point at which the question as to whether it re- 
quires an expert or not ai'ises. 

'A. I know of a number of such cases, yes.' 

'Q. Where were those instances?' 

'A. In the West Ridge colliery in Scranton, in the City 
of Scranton, and also at the Armory. 

The Court. — What is the use going over that? If there 
is any point at which you can show certain conditions that 
exist there, and that they are similar to conditions existing 
here, you can go right on and do that without a general ex- 
amination. Pin him down to some point and get at the 
facts, see what he knows. 

'Q. Give us the facts as to the Armory and t^e under- 
lying veins there, what they were and what is the effect on 
the surface and on the intermediate veins, if any? 

Mr. Burke. — We object to that because it is not shown 
that the mines that may have affected the Armory or the 
other property. 

The Court. — We are not going to permit him to give 
his opinion as to what caused the effect. He can state the 
conditions and not his opinion." 

This exception is overruled and dismissed. This evi- 
dence was properly excluded. The offer was to show experi- 
ence without showing similarity of conditions. Moreover, 
there is nothing in this case to indicate that the cracks 
and evidence of subsidence on the surface were caused by 
an underlying vein and that the intermediate vein was 
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not affected. If the offer had extended to show that the 
conditions and methods of mining in the West Ridge Col- 
iery were the same as at Kehley Run, the evidence might 
have been received. Two theories were, in evidence sup- 
ported by opinions of experts and the Court declined to hear 
further opinions set against opinions, as rebuttal evidence, 
when it was cumulative. 

Plaintiff's Exception No, 17. 

"The Court eiTed in sustaining the defendant's objec- 
tion to the following question, viz : 

James H. Rittenhouse, witness (1490). 

'Q. Are you able to tell us, from what you have seen 
in the anthracite coal region, of the effect of fallen material 
in a mined vein, as to its supporting power of the overlying 
measures?' 

Mr. Kaercher. — That is objected to, the witness not 
having been shown to have been familiar with conditions 
similar to those existing in the Kehley Run Colliery. 

The Court. — As the question stands, we sustain the 
objection. 

Plaintiff excepts. Bill sealed." 

This exception is overruled and dismissed. The ques- 
tion was too general and an additional reason for its re- 
jection is set forth in the objection to the question. Results 
in other mines, without showing similarity of conditions, 
were not relevant evidence. 

Plaintiff's Exception No. 18. 

"The Couit erred in- sustaining the defendant's objec- 
tion to the following question, viz : 

JAMES H. RITTENHOUSE, witness. (1491). 

'Q. Do you know of any place where the underlying 
veins have been mined or i-obbed and for a time the surface 
has remained intact, and after a time the surface has sub- 
sided, or the surface and the intervening veins have sub- 
sided?' 

Mr. Burke. — That is objected to. 

The Court. — The objection is sustained as the ques- 
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tion is put 

Plaintiff excepts. Bill sealed." 

This exception is overruled and dismissed. The ques- 
tion was too general and the evidience was properly rejected 
in the absence of showing similarity of conditions at the 
mines with reference to which the witness was about to 
testify. 

Plaintiff's Exception No. 19. 

"The Court en-ed in its Statement of Facts as follows, 
viz: 

'As stated, it is conceded on all sides, that the crevices 
and cracks in the brewery and adjacent buildings and on 
the surface near the brewery, are caused by reason of im- 
proper maning which was done before this bill in equity 
was filed in the year 1904. 

The same error is repeated on page 22 of the Court's 
opinion, as follows, viz : 

'FIRST. — That the subsidence of the surface was 
originidly caused by improper mining before the bill was 
brought, to wdt, the 14th day of November, 1904, and that 
the cause of said subsidence has not been increased or ag- 
gravated by any additional mining since that date as theie 
has been no additional mining done since," 

This exception is oveiTuled and dismissed. The cause 
of existing conditions at the mine may not have been con- 
ceded in express words, but witnesses for both sides seem 
to take this view of the cause of the trouble. The evidence 
strongly indicated this fact. No additional mining was shown 
to have been done within the enjoined area, after the issu- 
ance of the injunction. 

Plaintiff's Exception No. 20. 

"The Court erred in its Answer to the Defendant's 
Twenty-First Request for finding of Fact, which request 
and answer are as follows, viz: 

'21. That there is no evidence in the case that the de- 
fendant company presently intends to do any mining in the 
Mammoth or SkidmOre veins within the area south of a 
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plane passing through the south surface line of the Glrard 
Estate property north of the plaintiffs lots toward the 
north downward at an nngle of seventy degrees with the 
surface to the bottom slate of the Skidmore vein, and ex- 
tending east and west for a distance of fifty feet beyond 
the projecton of the east and west boundaries of the plain- 
tiff's lots.' 

'We affirm this request for finding of fact.' " 

This exception is overruled and dismissed. This finding 
corresponds with the attitude and position taken by the de- 
fendant and we recall no evidence to the contrary. 

Plaintiff's Exception No. 21. 

"The Court erred in its answer to the Defendant's 
Twenty-fifth request for Finding of Fact, which request and 
answer are as follow^ viz; 

"25. That there is no evidence in this case that defend- 
ant is conducting or proposes to conduct its mining opera- 
tions in its leased tract in the territoiy covered by its min- 
ing lease and north of the plaintiff's lots or {^ant, in a negli- 
gent manner or in any other than a careful manner, and in 
accordance with the most approved methods of modem 
mining.' 

'We affirm this request for finding of fact.' " 

This exception is overruled and dismissed. The Court 
could readily find this fact from, the evidence and there- 
fore, it is not subject to exception. 

PlaintifTs Exception No. 22. 

"The Court erred in its answer to the Defendant's 
Eighth Request for Conclusions of Law, which request and 
answer are as follows, viz : 

'8. That in equity a decree is never of right, as a 
judgment at law is, but of grace. Hence the ChanceHor will 
consider whether he would not do a greater injury by en- 
joining than he would by refusing, and leaving the party 
to his redress at the hands of a court and jury. If in con- 
science tiie former should appear, he must refuse to enjoin.' 
. We affirm this request for contusion of law, as a gen- 
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eral principle of law. 

This exception is oveiruled and dismissed. It is a cor- 
rect statement of the law, but right or wrong could not af- 
fect the ultimate disposition of the case. 

Plaintiff's Exception No. 23. 

"The Court erred in its answer to the Defendant's Ninth 
Request for Conclusions of Law, which request and answer 
are as follows, viz: 

•Q. That the burden of proof lies upon the plaintiff 
and where the evidence touching a disputed fact is equally 
balanced or if it leaves the mind in a state of pei-plexity, 
or in case of doubt as to the plaintiff's right, or the immin- 
ence of danger, the uniform i-ule is for the Court to with- 
hold its hand, especially where the injury which would re- 
sult from granting the injunction is greater than that which 
would result from refusing it.' 

We affirm this request for conclusion of law as a gen- 
eral principle of law." 

This exception is overruled and dismissed. It is a cor- 
rect statement of a general proposition or principle of law 
and in any event could not affect the disposition of the case. 

Plaintiff's Exception No. 24. 

"The Court erred in refusing the Plaintiff's Request for- 
Decree, which request and answer are as follows, viz: 

*That the Thomas Colliery Company, its agents and em- 
ployees, be and is hereby perpetually resti'ained from mining 
or removing any coal from the Mammotii vein top or bot- 
tom split and from the Skidmore, Seven Foot and Buck 
Mountain veins in the Kehley'a Run Mine, within the area 
bounded southwardly by the line between the lines of the 
Girard Estate and the Philadelphia and Reading CoaJ and 
Iron Company, eastwardly by a vertical plane passing a 
line extending northwardly from a point in the line between 
the Girard Estate and the Philadelphia and Reading Coal 
and Iron Company five hundred and ten (510) feet eastward- 
ly from the intersection of said line and the extension of 
the eastern line of the Home Brewing Co, lot ; northwardly 
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by the outcrop of the bottom slate of the Little Buck Moun- 
tain vein and eastwardly by a vertical plane passing through 
a line extending; northwardly from a point in the line be- 
tween the Girard Estate and the Philadelphia and Reading 
Coal and Iron Conlpany five hundred (500) feet westwardly 
from the intersection of said line and the extensi6n of the 
western line of the Home Brewing Company lot' 

We decline to enter the decree as requested. 

This exception is overruled and dismissed. The threat- 
ened danger, if any, was not from the lower veins, and undei 
the evidence and findings, there was no warrant or justifi- 
cation for such deci-ee. Under the evidence, it was most 
unlikely that the mining out of the lower veins could evei 
affect the surface. 

Plaintiff's Exception No. 25. 

"The Coui-t erred in its decree entered December 11th, 
1916, in so far as it pennits Defendant to mine: 

'1. Any coal in the Little Buck, Big Buck and Seven 
Foot Veins within an area lying two hundred (200) feet 
east of the bi-ewery line and four hundred (400) feet west 
of the brewery line." 

This exception is oveiTuled and dismissed. Conceding 
for the purpose of argument that the plaintiff is entitled to 
an injunction restraining the defendant from mining in tiie 
Mammoth and Skidmore Veins, the reasons therefor are 
greatly weakened when considered with reference to these 
lower veins. The danger to the surface from mining out 
these veins is so remote and speculati<H] under the evidence 
and findings of the Court, that restraining operation there 
would be inequitable, unjust and oppressive. 
DEFENDANT'S EXCEPTIONS 

Defendant's Exception No. 1. 

"The Court erred in overruling defendant's objection to 
the admission of testimony offered by the plaintiff, whidi 
offer, objection, and ruhng are, as follows: 
TESTIMONY, page 12. 

CHRISTIAN SCHMIDT, called by the plaintiff, sworn. 
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Mr. Kaercher. — We ask for an offer. 

Mr. Smith. — Plaintiff proposes to prove by the witness 
on the stand that he is the President and Manager of the 
Home Brewing Company, the plaintiff in the case ; that the 
Home Brewing Company has been in possession of lots 2, 
3, 4 and 5 of block 12 in Shenandoah for 14 years or longer; 
that the plaintiff has erected upon said lot a large brick 
brewery or plant, consisting of a brewery, engine houses, 
engine roctms, ice plant, ammonia compression plant and 
other buildings and appliances used in the m;anufacture or 
storage of beer. To be followed by evidence showing the 
effect upon the surface of the ground in the immediate 
proximity to the property of the Home Brewing Company 
produced by the mining on the tract of land upon which the 
defendants are now engaged in operating ; and for the pur- 
pose of showing that any subsidence of the ground would 
affect the buildings erected thereon, the piping system con- 
taining the ammonia, and the piping system of the refriger- 
ator plant, which is under high pressure, and endanger the 
lives of the employees by breaking and interfering with that 
system. 

Mr. Farquhar. — Counsel for the Thomas Colliery Com- 
pany defendant, objects to the offer in general, and par- 
ticularly to all testimony relating to the effect of depriving 
the plant of lateral support as affecting the building, the 
cold storage plant, or as affecting the employees therein; 
that under the pleadings, the bill, and amended bill filed the 
lateral support does not extend to buildings, persons in the 
buildings or to any contrivances or constructions that they 
have placed upon the surface. Their right as an adjoining 
owner claiming lateral support extends to the surface only 
and nothing more. 

The Court. — Our recollection is that it would be limited 
to the matter of support that is to the surface, limited to 
the threatened disturbance of the surface. We will permit 
them at this time to show what effect it will have on the 
buildings which would necessarily result from the surface 
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being affected. This is not a. question of damages for in- 
jury done to the buildings. 

Mr. Kaercher. — We base our objection on the ground 
that the evidence as to any possible injury to the buildings 
or employees therein is irrelevant and incompetent for any 
purpose because the plaintiff in this case, even though they 
would show that our operation has so cracked their buildings 
or disturbed them in any way, could not recover one cent 
of damages. Therefore the evidence proposed to be elicited 
must surely be incompetent, irrelevant and inadmissible to 
sustain their right under the bill as filed. 

The Court. — For a claim of damage it might possibly 
be, but for a claim for protection to the surface, limiting 
this for the sake of argument to the surface, we permit the 
evidence and overrule your objection. 

Defendant excepts. Bill sealed. 

TESTIMONY, page 15. 

'Q. Tell us what buildings and what kind of buildings, 
what is the nature of them and the purpose.' 

Mr, Kaercher, — We renew the objection that it is in- 
competent, irrelevant and immaterial under the pleadings 
in this case and cite the case of Matulis vs. Philadelphia & 
Reading Coal & Iron Company, 201 Pennsylvania 70, and 
McGettigan vs. Fox, 149 Pennsylvania, 155, also Weller vs. 
Davis, 245 Pennsylvania, 280. There is no averment in 
the amended bill that the defendant is mlining without care 
or has shown any negligence in mining whatsoever. There- 
fore, under the pleadings, we contend that all testimony 
relating to the buildings or structures thereon is incompet- 
ent, irrelevant and inadmissible for any purpose. 

The Court. — The case may hinge on that very propo- 
sition, but for the present we overrule your objection and 
permit the testimony and will dispose of it afterwards. 

Defendant excepts. Bill sealed," 

This exception is sustained, for the reason that under 
the pleadings the only claim of the plaintiff is for a violation 
of its right to lateral support No other right of plaintiffs 
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is claimed to have been invaded ; and if the plaintiff's right 
to lateral support is restricted to the surface in its natural 
condition, then equity could not restrain for more than a 
violation of this right. The evidence as to the buildings and 
improvements on plaintiff's land was therefore immaterial 
and irrelevant, and the conclusion of the Court shows that 
possible injuiy to the buildings and employees by reason 
of the special use of the buildings, was considered in grant- 
ing the injunction. 

Defendant's Exception No. 5. 

"The Court erred in answer to tiie Plaintiff's Fourth 
Reeiuest for findings of fact, which request and answer are, 
as follows : 

4. That the mining and removal of coal by the defend- 
ant from the Kehley's Run mine prior to Januai'y 9th, 1916, 
has caused the subsidence of the ground on which is erected 
the plaintiff's brewery, thereby throwing the machinery in 
said brewery out of alignment, threatening the destruction 
of said machinery and endangering the lives of the work- 
men in said brewery. 

Answer. — We affirm this as requested except the part 
as to "throwing the machinery in said brewery out of align- 
ment," which is somewhat doubtful." 

Answer. — We affiim this as requested except the part 
as to "throwing the machinery in said brewery out of align- 
ment," which is somewhat doubtful." 

This exception is overruled and dismissed. As in the 
case of the preceding two Exceptions it must be read in 
connecton with the Court's finding that the cause of the 
subsidence was mining prior to 1904 and by the predecessor 
of tiie defendant. 

Defendant's Exception No. 6. 

"The Court en-ed in answer to Defendant's Eighth Re- 
quest for findings of fact, which request and answer are, 
as fcdiows: 

8. That if the present preliminary injunction be made 
permanent, the life of defendant's operation will be limited 
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to about three years from this date, whereas if defendant 
is permitted to mine the coal in the enjoined area, the life 
of its operation will be extended to from seven to ten years. 

Answer. — We decline to find the facts as requested. 
Thei-e ai-e too many contingencies involved, and I am not a 
phophet." 

This exception is overruled and dismissed. The Court 
could decline to adopt the view of experts if their conclusion 
was not convincing, ;ind the effect of the injunction would 
necessarily depend upon contingencieis. The time of the 
operation of the mine will undoubtedly be extended by lift- 
ing the injunction, but to what extent is uncertain. 

Defendant's Exception No. 7. 

'The Court erred in answer to Defendant's Ninth Re- 
quest foi- findings of fact, which request and answer are, 
as follows: 

9. That the continuance of the present injunction will 
result in permanently preventing the defendant from mining 
of 450,000 tons of coal. 

Answer. — We decline to affinn the facts as requested. 
There are too many contingencies involved, and I am not a 
prophet" 

This exception is overruled and dismissed. The quan- 
tity of coal involved was pretty well establshed by the evi- 
dence, unless not believed by the Court. The Court, how- 
ever, was not bound to accept this evidence as true. 

Defendant's Exception No. 8. 

"The Court eired in answer to Defendant's Eleventh 
Request for findings of fact, which request and answer are, 
as follows: 

11. That the bed rock under the plaintiff's lots is found 
at from twelve (12) feet to fifteen (15) feet below the sur- 
face, and there is no evidence in this case that there has 
been an subsidence of the surface of the plaintiff's lots due 
to the defendant's raining operations. 

This exception is oven-uled and dismissed. There was 
evidence of such subsidence due to the mining operations 
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of the defendant or its predecessor in title. The Court 
could therefore decline this request for findinsr of fact. 
Defendant's Exception No. 9. 

"The Court erred in answer to Defendant's Twelfth Re- 
quest for findings of fact, which request and answer are, as 
follows : 

12. That the only substantial injury which plaintiff 
has attempted to show will result from defendant's mining 
is the possibility of injury to its brewery buildings or to 
its machinery and employees. 

Answer. — We decline to affirm this, but say, that the 
testimony of plaintiff and defendant, as well as my personal 
observation (obtained by viewing the premses at request of 
both parties), shows that substantial injury has been done 
by defendant's mining to other property within the re- 
strained area, and that injury may result to persons, as 
well as property of the public, within a large adjacent area; 
in which case it is our duty as Chancellor to take judicial 
notice, especially when it involves the safety of life and 
property of the public in & thickly settled locality. In in- 
junction cases such as the present, the chancellor does not 
try the matter merely as one arising between two private 
litigants ; he considers the general interest of the public." 

This exception is sustained. The fact involved in this 
Request was clearly established by the evidence. It was 
a true statement of the plaintiff's showing of the effect 
of future mining. The evidence did not indicate aT>y danger 
to the general public, and owners of private property in 
the vicinity have their redress if thuy suffpr injury at the 
hands of the defendant. The soundness of the reason of 
the Chancellor for the refusal of the request, as having any 
bearing upon the disposition of this case, is doubted. 

Defendant's Exception No. 10. 

The Court erred in answer to Defendant's Thirteenth 
request for findings of fact, which request and answer are, 
as follows : — 

13. That there is no evidence in this case that the min* 
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ing operations of defendant will cause any appreciable dam- 
age of plaintiff's lots apart from the buildings, improvements 
or equipment thereon, and that there is no evidence that 
such mining will cause irreparable damage to said lots. 

Answer. — We decline to affirm this request for find- 
ing of fact" 

This exception is sustained. This Request for Finding 
of Fact should have been affirmed. The effect of future 
mining, under the evidence and findings of the Ciiurt, was 
uncertain and the injury suffered by the surface of plain- 
tiff's property up to this time could certainly be compen- 
sated in damages so there was nothing in the case to indi- 
cate with any degree of certainty, that the plaintiff would 
suffer irreparable damage by a continuance of the mining 
oi)erations of the defendant. 

Defendant's Exception No. 11. 

"The Court erred in answer to Defendant's Fourteenth 
Request for findings of fact, which request and answer are, 
as follows: 

14. That any injury to plaintiff's lots, considered in 
its natural state, and without regard to the buildings, ma- 
chinery or equipment thereon or therein, which might be 
caused, under any view of the testimony, from defendant's 
operations, may readily be repaired at moderate cost by 
filling in or by other similar process. 

Answer. — We decline to affirm this request for finding 
of fact" 

This exception is sustained. The request should have 
been affirmed. No injury was done that could not be com- 
pensated in damages. 

Defendant's Exception No. 12. 

"The Court erred in answer to Defendant's Fifteenth 
Request for findings of fact, which request and answer are, 
as follows: 

15. That defendant company has such financial stand- 
ing as will guarantee the plaintifT from any loss or damage 
to plaintiff's lots which may result from defendant's mining 
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operations. 

Answer. — We decline to affirm the finding of fact as 
we are not infonned by testimony or othei-wise ; moi"eover, 
the financial standing of parties is always fluctuating." 

This exception is oveiTuIed and dismissed. We think 
the request was properly refused for the reasons stated. 
Moreover, the financial standing is not the determining fac- 
tor in considering adequacy of legal remedy. 

Defendant's Exception No. 13. 

"The Court erred in answer to Defendant's Sixteenth 
Request for findings of fact, which request and answer ai-e, 
as follows: 

16. That no damage whatever to the sin-face of plain- 
tiff's lots or to any buildings, machinei-y, equipment or eni- 
idoyees thereon or therein, will be caused by defendant's 
mining out all the coal described in defendant's mining lease, 
and situate north of the plaintiff's lots. 

Answer. — We declne to affirm this as it is stated, but 
say that no damage whatever to the surface of plaintiff's 
lots or to any buildings, machinery, equipment or employees 
tJiereon oi- therein will be caused by defendant's mining out 
of the coal in the vein known as the Little Suck Mountain 
Vein on the land described in defendant's mining lease, and 
situate north of the plaintiff's lots, provided they mine and 
take out only so much of the coal as may be safely taken 
out by proper and secui'e methods, such as leaving sufficient 
pillars for support of the top or overlying measures during 
("What is commonly known as) first mining, and in the sec- 
ond or final mining (commonly known as robbing back- 
wards) beginning at the point where robbing commences by 
taking out so much of the remaining coal in such manner 
as to cause the immediate oi' overlying measure to fall and 
fill the entire space with the debris or gob of the contiguous 
top strata, so as to furnish sufficient support and firm basis 
or foundation for the subjacent stratas of the next over- 
lying vein, stratas or surface, up to or beyond the area of 
danger or point of threatened danger." 
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This exception is oveiTuIed and dismissed. The fact 
involved in this exception rested in the opinions of experts 
engineers and miners and these opinions differed. Under 
this evidence the Court could adopt the opinion believed. 
It was not bound to believe the witnesses for tiie defendant 
This request asked the Court to adopt the view of the de- 
fense and the exception would bind the Court to that view. 
This position is not tenable. The Court could hardly say 
as a fact that mining out all the coal might not damage the 
surface. Results might well depend upon methods of min- 
ing. 

Defendant's Exception No. 14. 

"The Court erred in answer to Defendant's Seventeenth 
Request for findings of fact, which request and answer are 
as follows: 

17. That no damage whatever to the surface of Plain- 
tifTs lots or to any buildings, machinery, equipment or em- 
ployees thereon or therein, will be caused by defendant's 
mining out all of the coal in the vein known as the Buck 
Mountain Vein on the land described in defendant's mine 
lease and situate north of the plaintiff's lots. 

Answer. — We decline to affirm this for the same rea- 
sons as stated in No. 16, mutatis, mutandis." 

This exception is overiniled and dismissed, for the rea- 
sons assigned in disposing of the 13th Exception. The Court 
was not bound to adopt this view of the effect of future 
mining in this vein. 

Defendant's Exception No. 15. 

"The Court erred in answer to Defendant's Eighteenth 
Request for findings of fact, which request and answer are 
as follows: 

18. That no damage whatever to the surface of plain- 
tiff's lots or to any buildings, machinery, equipment or em- 
ployees thereon or ttierein, will be caused by defendant's 
mining out all of the coal in the vein known as the Seven 
Foot Vein on the land described in defendant's mine lease 
and situate north of the plaintiff's lots. 
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Answer. — We decline to affirm this for the same 
reasons as stated n No. 16, mutatis, mutandis." 

This exception is overnjled and dismissed, for the rea- 
sons assigned in disposing of Exceptions 13 and 14. 

Defendant's Exception No. 16. 

'The Court eiTed in answer to Defendant's Nineteenth 
Request for findings of fact, which request and answer are, 
as follows: 

19. That no damage whatever to the surface of plain- 
tiff's lots or to any buildings, machinei-y, equipment or em- 
ployees thei-eon or therein, will be caused by defendant's 
mining out all the coal in the vein known as the Skidmore 
Vein, north of a plane passing through the south surface 
line of the lands of the Girard Estate leased to defendant, 
north of plaintiff's lot and projected downward toward the 
north at an angle of 70 degrees with the surface to the 
bottom slate of the Skidmore Vein, such plane extending 
oast and west for a distance of 50 feet beyond the projection 
of the east and west line of plaintiff's lots. 

Answer.^ — We decline to affii-m this as it is stated, and 
refer to the reasons given in answer to the sixteenth re- 
quest for findings of fact (mutatis mutandis) wth the addi- 
tional reason that the strata at this point between the Skid- 
more and Mammoth Veins being only 30 feet, with the 
pitch of the vein only 20 degrees, and the distance to the 
outcrop of said vein being much less than the distance 
between the underlying veins, the volunle bulk or quantity 
of the immediate top or overlying measures of the vein 
at this point might not supply sufficient fall of rock, debris 
or gob to furnish safe support or foundation for the sub- 
jecent strata of the Mammoth vein and the overlying strata 
to the surface at or near the northern line of the brewei-y 
property.'* 

This exception is ovenuled and dismissed. The Court 
cannot say under the conflicting opinions of experts that 
the surface may not be damaged by mining out all the coal 
in the Skidmore Vein, tinder the theory of the "angle of 
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break" it would seem unlikely that damage should occur 
within these limits, but the Court could not be compelled 
to say that in any event it will not occur. 

Defendant's Exception No. 17. 

"The Court erred in answer to Defendant's Twentieth 
Request for findings of fact, which request and answer are 
as follows : 

20. That no damage whatever to the surface of plain- 
tiff's lots or to any buildings, nwchinery, equipment or em- 
ployees thereon or therein, will be caused by defendant's 
mining out all the coal in the vein known as the Mammoth 
Vein, noi-th of a plane passing through the south surface 
line of the lands of the Girard Estate leased to defendant 
north of plaintiff's lot and projected downward toward the 
north at an angle of 70 degrees with the surface to the bot- 
tom slate of the skidmore Vein, such plane extending east 
and west for a distance of 50 feet beyond the projection of 
the east and west lines of plaintiff's lots. 

Answer. — We decline to affirm this request for the 
same reasons as stated in Nos. 16 and 19, mutatis, mu- 
tandis." 

This exception is overmled and dismissed for the rea- 
son assigned in disposing of the 16th Exception. 

Defendant's Exception No. 18. 

"The Court erred in answer to Defendant's Twenty-sec- 
ond Request for findings of fact, which request and answer 
are, as follows : 

22. That irreparable injury to the plaintiff's lots in 
their natural state will not result from the defendant's min- 
ing operations. 

Atiswer. — We decline to affirm this finding of fact." 

This exeepteion is susbiined. This request was rather 
a conclusion of law than a finding of fact. There was no 
evdence to indicate that irreparable injury will result from 
mining according to approved modem methods, and the 
Chancellor found that the prospective mining operations 
of the defendant were in accordance with such methods. 
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Defendant's Exception No. 19. 

"The Court erred in answer to Defendant's Twenty- 
third Request for findings of fact, which request and answer 
are, aa follows : 

23. That the possibility of irreparable injury to plain- 
tiff's improvements, by reason of defendant's mining oper- 
ations, is remote, doubtful, contingent and speculative. 

Answer. — We decline to affirm this finding of fact. 

This exception is sustained. It also appeals to be a 
conclusion of law and the evidence, as well as the findings 
of the Chancellor, indicate that the injury which the plain- 
tiff might suffer by reason of the prospective operations of 
the defendant, is remote, doubtful, contingent and specu- 
lative. 

Defendant's Exception No. 20. 

"The Court erred in answer to Defendant's Twenty- 
sixth Request for findings of fact, which request and answer 
are, as follows : 

26. That any insecurity of the surface of the plaintiff's 
lots due to mining operations noith thereof is not occasioned 
by any mining operations of the defendant, Thomas Collieiy 
Company. 

Answer. — We decline to affirm this request for find- 
ing of fact." 

This exception is overruled and dismissed. There was 
evidence to warrant the conclusion that the condition of the 
surface was due to the operation of the defendant or its 
predecessor. Under the evidence, the Court was not bound 
to adopt the view indicated by this request. 

Defendant's Exception No. 21. 

"The Court eiTed in answer to Defendant's Twenty- 
seventh request for findings of fact, which request and 
answer are, as follows: 

27. That any insecurity to the surface of plaintiff's 
lots caused by mjning operations north thereof can be re- 
lieved only by the withdrawal of the pillars in the Mam- 
moth Vein, as described by defendant's witnesses. 
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Answer. — We decline to affiim this as it is stated but 
say it is a doubtful question. 

That the surface of plaintiff's Iota is or has been in- 
secure is manifost, as shown by the- cracks, fissures and 
openings in the buildings and ground ncM* and on which 
the buildings aie erected, to such an extent as to throw 
the buildings of the plaintiff and other buildings close there- 
to, out of plumb ; all of which is undoubtedly due to some 
disturbance of the undeilying or adjacent support. 

While it is undisputed that the primary cause of this 
disturbance Wiis due to improper mining, by removing too 
much coal fiom pillars No. in the west gangway of the 
Mantmoth vein before 1904, when the original injunction 
was issued, yet both paities differ as to the remfidy. 

The defendant claims that the pillars remaining being 
too weak to sustain the solid, overlying strata, including 
the coal in the Mammoth vein, thereby causing a general 
subsidence in the entire ai'ea under, at and near the brew- 
ery property, that the conditon will be aggravated from time 
to time, by maintaining the status quo; and that therefore 
the only remedy is to relieve these pillara from this great 
ovei lying weight as contended for in their 19th and 20th 
requests for findings of facts, insisting that by properly 
mining the coal up to the lines designated in said request 
for finding of facts the immediate overlying strata up to 
the outcrop of the vein, would fall down the pitch of the 
vein and fill in not only the space now occupied by the re- 
maining coal in that ai ea, but also the space formerly occu- 
pied by the coal that has already been mined, as well as the 
vacant space created by the falling of all the overlying 
strata within the area of the danger iK)int, and thus secure 
the safety of the surface and all buildings erected thereon. 

On the other hand, however, the plaintiff claims and 
all their witnesses testify, that to permit any more mining 
of coal of any kind, or in any manner within the area of the 
preliminary injunction, would increase the danger and make 
more insecure the surface of the plaintiff's lots and the 
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buildrngs and iin]Hwements erected thereon ; and therefore 
insist upon preserving the status quo as the only remedy 
fiw the safety of their property. 

That the petition of the jdaintiff, that their claim "is 
the only remedy for the safety of their property," is not 
necessarily correct, is shown by the fact that since the issu- 
ing of the preliminary injunction by Judge Marr in 1904, 
and the extension of the area of that injunction by Judge 
Shay in 1911, new cracks fissures and subsidence of the 
sarfaee and buildings of the plaintiff have occurred from 
time to time, and aggravated and increased the insecurity 
to the surface and buildings of the plaintiff, which shows 
that the rotting of timbers, with the chipping of the pillars 
through pressure and atmospheric effect, will make the con- 
dition grow worse if the injunction remains as it is." 

This exception is overruled and dismissed. There was 
evidence to warrant a finding contrary to that expressed in 
this request and so it cannot be said that the refusal of 
the request was erroneous. 

Defendant's Exception No. 22. 

"The Court erred in answer to the Plaintiff's First Re- 
quest for conclusions of law, which request and answer are, 
as follows; 

1. That the right of the plaintiff to lateral support for 
its land, from the land included in the Kehley's Run mining 
operations, and owned by the City of Philadelphia, Trustee 
under the will of Stephen Girard, deceased, is a natural and 
absolute right. 

Answer. — We affirm this request for conclusions of 
law." 

This exception is overruled and dismissed. The conclu- 
sion seems to be a correct statement of the law. 

Defendant's Exception No. 23. 

The Court erred in answer to the Plaintiff's Second 
Request for conclusions of law, which request and answer 
are, as follows : 

2. That the plaintiff should perpetually be restrained 
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from mining or removing any coal from the Kehley's Run 
mine that will deprive the plaintiff of the right of lateral 
support for its land or may impair said right. 

Answer. — We affinn this request for conclusion of law. 

This exception ia sustained. Equity will only interfere 
where an injury is iiTeparable and the legal remedy inade- 
quate. 

Defendant's Exception No. 24. 

"The Court erred in answer to the Defendant's First 
Request for conclusion of law, which request and wiswer 
are, as follows: 

1. That defendant's operations, being conducted entirdy 
on property leased by it from the owner thereof and being 
canied on with the approval of such owner, are not to be 
interfered with by a Court of Equity at the suit of an ad- 
joining owner, unless it appear to the satisfaction of the 
Chancellor. 

(a) That an injuiy to property of the plaintiff will 
clearly result therefrom. 

(b) That the proximate cause of such injury will be a 
*Tongful act of the defendant. 

(c) That such injury will be definite and immediate, and 
not merely indefinite, speculative, contingent, uncertain or 
doubtful. 

(d) That such injury will, should it arise, give rise to 
a valid claim at law against defendant for the dimiage caused 
thereby. 

(e) That for such injury, the plaintiff's remedy at law 
is inadequate and incapable of adjustment by the payment 
of a monetary consideration. 

Answer. — We decline to affirm this request for con- 
clusion of law as the case at bar is not an acticHi for dam- 
ages, and the bill does not pray for an assessment of dam- 
ages ; that it is founded upon a tort, the invasion of an sh- 
solute, natural right that belonged to the plaintiff and it is 
assimilated rather to an action for a nuisance, in which it 
js not necessary to prove negligence on the part of the 
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defendant, than to an action on a contract for damages. 

As to the contention that equity cannot interfere unless 
it appears to the satisfaction of the Chancellor : 

(a) That an injury to property of the plaintiff will 
clearly result. 

The answer is that injury has clearly resulted to tlie 
plaintiff. 

(b) That the proximate cause of such injury will be 
a wrongfful act of the defendant. 

The answer to that is that the evidence on the pai"t of 
the plaintiff's and defendant's witnesses is that the cracks 
in the ground are the result of the mining operations in 
the Kehley Run Colliery. 

(c) That such injury will be definite and immediate, and 
not merely indefinite, speculative, contingent, uncertain or 
doubtful. 

The answer to that is that the injuiy is present and 
actual, and because the junount thereof is not definitely 
fixed and cannot be definitely fixed is the veiy reason why 
equity has jurisdiction. 

(d) That such injury will, should it arise, give rise to 
a valid claim at law against defendant for damages caused 
thereby. 

The answer to that is that the injui-y may be the basis 
of an action for damages, but that does not prevent the 
continuance of the injury, and for that reason equity has 
jurisdiction. 

(e) That for such injury the plaintiff's remedy at law 
is inadequate and incapable of adjustment by the payment 
of a monetary consideration. 

Reply to this is covered in answer to "c." 
This exception is sustained. The conclusion of law em- 
bodied in this request should have been adopted. It was 
a correct statement of the limitations of equity jurisdiction 
in this case. 

In answering the first proposition (a>, the learned 
Chancellor fails to differentiate between first mining which is 
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finished and which caused the injury to plaintiff's land, and 
second and third or final mining which is in prospect and 
which the evidence and the Chancellor's findings indicate, is 
to be done accoi-ding to approved modern methods. 

The answer to the second proposition (b) , is also based 
upon past mining. The only mining now contemplated is sec- 
ond or third or final mining, the eHect of which is speculative. 

The answer to the third proposition (c), is based upon 
the same eri-oneous assumption. 

The answer to the fourth proposition (d) , assumes that 
the injury to the surface of the plaintiff's land is bound to 
continue. 

In answering the fifth proposition (e), sight is lost of 
the fact that the effect of future mining is uncertain and 
the extent of the injury at this time would seem to be cap- 
able of ascertainment and adjustment at law in money dam- 
ages. 

Defendant's Exception No. 25. 

The Court erred in answer to the Defendant's Second 
Request for conclusion of law, which request and answer 
are, as follows : 

2, That the right of the defendant to mine and remove 
without negligence, all of its coal is not limited by any obli- 
gation on its pari, to afford lateral support to the plaintiff's 
buildings and improvements. 

Answer. — We decline to affirm this request for con- 
clusion of law as negligence is alleged and established by 
testimony of both parties. Moreover, the request is ans- 
wered by Sullivan vs. Jones and Loughlin. 208 Pa. 540, and 
Vautier vs. Atlantic Refining Co., 231 Pa, 8. 

This exception is sustained. The requested conclusion was 
a conect proposition of law. 

Defendant's Exception No. 26. 

"The Court erred in answer to the Defendant's Third 
Request for conclusion of law, which request and answer 
are, as follows : 

3. That the Thomas Collieiy Company has the right to 
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the natural, proper and profitable use of its mining rights, 
and any possible injury to plaintiff's lots, buildings, improve- 
ments, equipment or employees caused by the removal of 
its coal by defendant in conducting its mining operations 
on its own land, without negligence, would be damnum 
absque injuria. 

Answer. — We decline to affirm this request for conclu- 
sions of law for the same reason stated as to No. 2." 

This exception is overruled and dismissed. The con- 
clusion requested would be correct if it did not extend to the 
surface of the land, and possibly should include liability for 
malicious injury. 

Defendant's Exception No. 27. 

"The Court erred in answer to Defendant's Fourth Re- 
quest for conclusion of law, which request and answer are, 
as follows: 

44. That the right to lateral suM>ort if enforceable 
' against the defendant is limited to the land in its natural 
condition and does not extend to or include plaintiff's build- 
ings, improvements or the persons thereon or therein in 
the absence of proof of negligence or carelessness on the 
part of defendant in conducting its mining operations. 

Answer. — We decline to affirm this request for con- 
clusion of law as the decisions of many courts show that the 
right of lateral support extends to the land in its natural 
state, but it does not follow that because buildings are erect- 
ed upon the land the owner is deprived of the right of lateral 
support, pai'ticularly when, as it is shown in this case, the 
presence of buildings does not add or contribute to the sub- 
sidence (Dodge, page 138 and other witnesses who testified 
that the cause was from below and not from weight above 
the surface), and also the result of negligent mining." 

This exception is sustained. The requested conclusion is 
a correct statement of law, which might be more accurate 
if it included malicious injury. The answer to this request 
does not correctly state the fact. While there is no evidence 
of the weight of the material excavated for the brewery. 
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the evidence does show that four and five story buildings of 
brick and iron, with engines, machinery, etc. have been erec- 
ted upon Uie plaintiff's lots, and idaintiff's own witness 
page 138, Notes of Testimony) testified that the improve- 
ments increased the weight upon the land. Besides there 
was nothing to indicate that the proposed taking out of 
the pillars would be negligently done. 

I>efendant's Exception No. 28. 

"The Court erred in answer to Defendant's Fifth Re- 
quest for conclusions of law, which request and answer are, 
as follows: 

5. That the negligence or carelessness which must be 
averred and proved by the plaintiff in order to sustain a 
claim of right to lateral support to buildings or improve- 
ments, must be affirmative negligence in the manner of con- 
ducting the mining operations, and such negligence cannot 
be predicated on the mere act of leaving the plaintiff's lots 
without lateral support or on the removal of all the coal from 
defendant's property in accordance with approved methods 
of modem mining. 

Answer. — We decline to affirm this request for con- 
clusion of law. The question as to approved methods of 
modem mining is involved and disputed. Moreover, see Vau- 
tier vs. Atlantic Refining Co., 231 Pa., 8." 

This exception is sustained. The conclusion requested 
seems to be a correct statement of law, under the authorities. 

Defendant's Exception No. 29. 

"The Court erred in answer to Defendant's Seventh Re- 
quest for conclusions of law, which request and answer are, 
as follows: 

7. That for the purpose of this case the plaintiff's prop- 
erty must be regarded as though in its natural state without 
buildings, improvements, equipment or persons whatever 
thereon or therein. 

Answer. — We decline to affirm this request for con- 
clusion of law, as it is too broadly stated, and not in con- 
formity with the facts." 
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This exception is sustained. The pleadings contained 
no allegation of negligence and we are therefore confined 
to the land in its natural condition, and even though alleged 
in the bill, there is nothing in the evidence to indicate that 
the future mining is to be conducted negligently or malici- 
ously, but on the contrary the Chancellor has found that 
the proposed final mining by the defendant is according 
to approved modem methods. 

Defendant's Exception No. 30. 

"The Court erred in answer to Defendant's Tenth Re 
quest, for conclusion of law, which request and answer are, 
as follows: 

10. That the aveiment that defendant's mining operations 
will cause injury to plaintiff's propeity has not been estab- 
lished with such certainty that a Couil; of Equity would 
be justified, under all the circumstances in enjoining such 
mining. 

Answer. — We decline to affirm this request for con- 
clusion of law, as all the testimony shown (and it is not 
disputed) that injury has already been caused and further 
injury threatening." 

This exception is sustained. The conclusion should have 
been adopted. The reason of the Answer fails to distingu- 
ish between fii-st mining which caused the injury apparent 
now, and second and third mining which is in contempla- 
tion and the effect of which is speculative and uncertain. 

Defendant's Exception No. 31. 

"The Court erred in answer to Defendant's Eleventh 
Request for conclusion of law, which request and answer 
are, as follows: 

That it has not been shown that any injury that may 
occur to plaintifTs lots in their natural condition by reason 
of mining on any part of the tract leased by defendant would 
be irreparable and incapable of proper adjustment by an 
action for damages at law, and ttierefore the bill must be 
dismissed. 

Answer. — We decline to affirm this request for con- 
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elusion of law, as acts of defendant that have injured and 
may continue to injure plaintiff's property, are a tort and 
give defendant no right to injure or threaten to injure his 
property." 

This exception is sustained. The request should have 
been adopted as a conclusion of law. 

Defendant's Exception No. 32. 

"The Court erred in answer to Defendant's Twelfth Re- 
quest for conclusion of law, which request and answer are, 
as follows: 

12. That under the pleadings and all the evidence in 
the case the bill must be dismissed at the cost of the plain- 
tiff and the injunction heretofore granted dissolved. 

Answer. — We decline to affirm this request for con- 
clusion of law, not only on the grounds stated in request, 
but to affirm it would be to repudiate the defendant's own 
offer to leave a certain amount of coal remain in its natural 
condition within the restrained ai'ea." 

This exception is sustained in part, except the por- 
dition thereof disposing of the costs. In view of the prelim- 
inaiy injunction granted by this Court and the divergent 
opinions of the mining engineers upon the surface effect of 
the different methods of mining, and especially the possible 
effect of any fujther mining in the enjoined territory; and 
the further fact that some damage has been done to the 
surface of pluintilf's land, it seems only equitable that the 
costs of this proceeding should be bonie by the respective 
parties, and the Court will now so decree in the final order 

Defendant's Exception No. 33. 

"The Court erred in making a Decree, as follows : 
DECREE 

Now, December 11th, 1916, the Court orders, directs 
and decrees that the final, preliminary injunction issued by 
His Honor Judge Shay, on the 24th of July 1911, be modified 
so as to allow the defendant to carefully mine out all the 
coal in the Little Buck, Big Buck and Seven Foot Veins 
in the restiained area, by strictly and faithfully foUowine 
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the method of ining known as the slushing and gob system, 
so that all cavities are closely filled up and choked as each 
pillar is robbed back, and no large areas permitted to be 
left unprotected at any one time, whereby the entire over- 
lying strata will be niaintained intact to the surface. 

In the Skidmore Vein they shall be pennitted to mine 
in the same proper and careful manner, all the coal on the 
east from the eastern line of the preliminary injunction ex- 
tending north and south, westward to Two Hundred <200) 
feet east of the eastern line of the brewery property, and 
on the west from the western line of the preliminary in- 
junction extending north and south up to Four hundred (400) 
feet west of the western line of the brewery property. 

In the top and bottom spht of the Mammoth Veins, 
they shall be permitted to mine in tiie same proper and care- 
ful mianner, all the coal on the east from the eastern line 
of the preliminary injunction extending north and south. 
Westward to Two hundred (200) feet east of the eastern 
line of the brewery property, and on the west from the 
western line of the preliminaiy injunction extending north 
and south, up to Four hundred (400) feet west of the wes- 
tern line of liie brewery property. 

It is further ordered, directed and decreed, that all the 
coal in the top and bottom split of the Mammoth and Skid- 
more Veins within the restrained area lying Two hundred 
(200) feet east of the brewery line and Four hundred (400) 
feet west of the brewery line, shall not be mined, but shall 
perpetually remain intact and undisturbed, as ordered and 
decreed in the preliminary injunction. 

It is further ordered, directed and decreed, that if there 
is any sign of subsidence, disturbance, cracking or crushing 
of any of the overlying stratas in any part of the workings 
of any of the veins, at any time, all mining shall cease until 
further order of Court. 

It is further ordered, directed and decreed tiiat the de- 
defendant shall at all times cheerfully and faithfully report 
the progress and condition of such mining to the plaintiff. 
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whenever plaintiff shall request any buch information ; and 
defendant shall permit the plaintiff to have access to all 
the maps and drawinsrs of such mining, and shall allow the 
plaintiff or its agents, at all times, upon proper request, 
to enter all parts of tiieir mines to make examinations of 
the progress and condition of such mining. In case they 
should refuse to do so, all mining within this area shall 
case until further orders of Court. 

It is further ordered, directed and decreed that all tax- 
able costs shal be paid by the defendant. This order and 
decree to become the final order and decree of the Court, 
unless exceptions be filed thereto within the time prescrib- 
ed by the rules of the Supreme Court. The Prothonotary 
shall notify counsel for both plaintiff and defendant of the 
entering of this decree. 

C. N. BRUMM, A. L. J." 

This exception is sustained. Under the exceptions sus- 
tained, such decree could not be entered. It is altogether 
at variance with the conclusions reached in disposing of 
these Exceptions. 

Defendant's Exception No. 34. 

The Court erred in making a decree, modifying on 20 
December 1916, the Decree made 11 December 1916, which 
Decree, as modified and filed is, as follows : 
DECREE 

Now, December 11th, 1916, the Court orders, directs 
and decrees: 

Ist. That the final, preliminary injunction issued by 
h[s Honor Judge Shay, on the 24th of July, 1911, be modi- 
fied so as to allow the defendant to carefully mine out all 
the coal in the Little Buck, Big Buck and Seven Foot Veins 
in the restrained area, in the following manner, to wit: 

(a) While engaged in (what is known as) first mining, 
defendant shall leave as many retaining pillars, wide 
enough and strong enough as may be necessary at all times, 
and at all points, to support and firmly hold in place all of 
the top and overlying strata or formation. 
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(b). While engaged in (what is known as) second and 
final mining, defendant shall strictly and faithfully follow 
the method used in what is known as the fall and fill-in or 
slush and gob system. During this final robbing back pi-o- 
cess, the defendant shall mine so that all cavities and vacant 
spaces will be closely filled up and choked with fallen i-ock 
and other matter as each pillar is mined iind robbed back, 
leaving no large area of the immediate overlying top un- 
supported at any time, so that the entire upper strata shall 
be maintained intact, fiiTn and solid up to and including the 
surface. 

(c) In the Skidmoie Vein they shall be pei-mitted to 
mine in the same proper and careful manner, all the coal 
on the east from the eastern line of the preliminary injunc- 
tion extending north and south. Westward to Two hundred 
(200) feet east of the eastern line of the bi-ewery property, 
and on the west from the western line of the preliminaiy 
injunction extending north and south, up to Four hundred 
(400) feet west of the western line of the brewery property. 

(d). In the top and bottom split of the Mammoth 
Veins; they shall be permitted to mine in the same proper 
and careful manner, all the coal on the east fi-om the ejistern 
line of the pieliminary injunction extending north and south, 
Westward to Two hundred (200) feet east of the eastem 
line of the brewery property and on the west from the west- 
em line of the preliminary injunction extending north and 
south, up to Four hundred (400) feet west of the western 
line of the brewery property. 

2nd. It is further ordered, directed and decreed, that 
all the coal in the top and bottom split of the Mammoth 
and Skidmore veins within the restrained ai-ea lying Two 
Hundred (200) feet east of the brewery line and Four Hun- 
dred (400) feet west of the brewery line, shall not be mined, 
but shall perpetually remain intiict, undisturbed, as ordered 
and decreed in the preliminary injunction. 

3rd. It is further ordered, directed and decreed, that 
if there is any sign of subsidence, disturbance, ci'acking or 
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crushing of any of the overlying stratas in any part of the 
workings of any of the veins, at any time, all mining shall 
cease until further order of Court. 

4lh. It is further ordered, directed and decreed, that 
the defendant shall at all times cheerfully and faithfully re- 
port the progress and condition of such mining to the plain- 
tiff, whenever plaintiff shall request any such information ; 
and defendant shall permit the plaintiff to have access to 
all the maps and drawings of such mining, and shall allow 
the plaintiff or its agents, at all times, upon proper request, 
to enter all parts of their mines to make examinations of 
the progress and condition of such mining. In case they 
should refuse to do, all mining within this area shall cease 
until further orders of Court. 

5th. It is further ordered, directed and decreed, that all 
taxable costs shall be paid by the defendant. This order 
and decree to become the final order and decree of the Court, 
unless exceptions be filed thereto within the time prescribed 
by the rules of the Supreme Court. The prothonotary shall 
notify Counsel for both plaintiff and defendant of ttie en- 
tering of this decree. 

C. N. BRUMM, A. L. J." 

This exception is sustained, for the reason set forth 
in disposing of the preceding exception. 

And now, to wit, February 8, 1921, it is further ordered, 
adjudged and decreed that the bill of the plaintiff be dis- 
missed, without prejudice to the right of the plaintiff to 
apply for relief in equity if the mining operations of the 
defendant should cause or threaten to cause irreparable in- 
jury to the surface of its land; that each of the parties to 
this suit pay its costs. The Prothonotary is hereby directed 
to notify the plaintiff and the defendant of the filing of this 
Opinion and the entering of this final Decree. 
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Wilhelm's Case. 



Attoiney-at-law — Oisbaiment — Appix)priation of 
client's money — Inciting feeling against court in public 
address — Statute of limitations — Laches — Continuance 
— Discretion of coui-t — Privileged conununication — Rein- 
statement — Appeal — Review, 

An attorney-at-law may be disbarred where it appears that he 
retained and used money which he had collected for a client, and 
refused to return it when demand was made upon him. The fact 
that the money was paid back before the rule for disbarment was 
acted upon, doc: not wipe out the offense. 

The fact that a rule for disbarment is allowed to rest for five 
years, and the attorney suffered to continue his practice, is not 
ground for reversing the final action of the court in making the role 
absolute. 

The statute of limitations has no application to such a case, 
nor docs the delay amount to laches. 

An attomey-at-law, who, in a public address, incites popular 
feeling against the judges for the purpose of interfering with a 
fa'r and impartial consideration af a pending case, may be dis- 
barred. 

An improper atten^pt to influence judicial action is never privi- 
leged. 

An attorney is an officer of the court, and when his conduct 
is in question, it is proper for a judge to interrogate witnesses. 

The matter of continuance is for the discretion of the trial 
court, and its refusal is not cause for reversal. 

The court has the undoubted right, in the exercise of a sound 
discretion, to disbar an attorney for serious misconduct in court or 
out of court, and such right should be firmly exercised, but with 
great caution and only in a clear case. 

The court has discretionary power to reinstate an attorney after 
disbarment. 

Supi'eme Court. 

Appeals, Nos. 109 and 110, Jan. T., 1921, by William 
Wilhelm, from ordei-s of C. P. Schuylkill Co., May T., 1920, 
Nos. 313 and 381, making absolute rules to disbar in case 
of William Wilhelm, an attorney. Before MOSCHZISKER, 
C. J., FRAZER, WALLING, SIMPSON, SADLER and 
SCHAFFER, JJ. Affirmed. 

The court in an opinion by BERGER, J,, made the rules 
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absolute. Respondent appealed. 

Paul J. Sherwood, for appellant. — A member of the 
bar has a pi-operty in his profession: In re Davies, 93 Pa. 
116. 

The rule to disbar must be "impai-tially considered" 
and "prudently exereised;" In re Davies, 93 Pa. 116; In re 
Graffius. 241 Pa. 222 ; Austin's Case, 5 Rawle 191. 

J. W. Moyer, Jno. F. Whalen, J. A. Noecker, T. H. B. 
Lyon and A. L. Shay, for appellee. 

WALLING, J., February 21, 1921. 

These two appeals are from orders of disbai-ment of 
the same attorney. William Wilhelm, the respondent, has 
been a resident member of the Schuylkill County Bar in 
practice since 1881. In 1909 he became counsel for plaintiff 
in the personal injui-y case of William Snyder, guardian' of 
Mai'y Rymovich v. Schuylkill Traction Company; which re- 
sulted in a vei-dict and judgment for plaintiff of $9,000, and 
was affirmed by this court. During the years 1911 and 1912, 
respondent, as such counsel, received on account of said 
judgment various sums, aggregating $1,575. This left in 
his hands, after deducting counsel fees and two small pay- 
ments made plaintiff, practically $1,100 of the client's mon- 
ey. This the latter sought to obtain by repeated intei-views 
with respondent, but was put off on the assertion that the 
traction company was hard up and had not paid the judg- 
ment. Meantime respondent had converted the eleven hun- 
dred dollars to his own use. Failing to get satisfaction, the 
client in 1914 wrote the president judge of that county 
stating the facts and asking for advice. Thereupon the 
court appointed the local committee of law examiners as a 
board of censors to investigate the complaint, which was 
done and report thereof made to the court. Respondent at- 
tended some of the meetings of the board and admitted 
the misappropriation of the money. However, pending that 
investigation he secured the necessary amount and paid 
the client. On March 1, 1915, subsequent to the report of 
the board of censors, the coui-t below entei-ed a rule on 
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respondent to show cause why he should not be disbarred; 
before the return thereof he made an oral and written apolo- 
gy in open court for statements made by him before the 
board of censors, reflecting upon the late Hon. CHARLES 
N. BRUMM, then a judge of that court. The papers were 
filed in the office of the prothonotary of that county, but 
not spread upon the record and show no further action 
taken therein until said rule was set down for final hearing 
in April, 1920. On the 21st of the same month the lower 
court on its own motion issued a new rule upon respondent 
to show cause why he should not be disbarred for causes 
w^ich we will now state. 

Mr. Wilhelm, who was retained to defend one EInoch 
Costinski, charged with perjury, gave E. J. Maginnis, Esq., 
the assistant district attorney, a copy of the judge's notes 
of evidence of a former trial, out of which the perjury 
case grew. Two of the three judges, who heard the case 
in the lower court, find, in effect, that this was done to get 
evidence favorable to his client before the grand jury, that 
the bill might be ignored, and that it was unprofessional 
and an improper interference with the due administration 
of justice. 

Shortly thereafter the court on its own motion entered 
a rule upon Maginnis to show cause why he should not be 
disbarred (see opinion of the Chief Justice in Maginnis's 
Case, 269 Pa. 186), and, while it waspending, Wilhelm by 
invitation made an impassioned speech to a gathering of 
scone three hundred men at Girardville in said county 
wherein he took strong ground in favor of Maginnis, said 
they were trying to crucify him, referred to the disbarment 
proceedings against the latter as a conspiracy, urged the 
appointment of a conxmittee, the raising of funds, and, 
in effect, the taking of such action political and otherwise 
as might be helpful to Maginnis. He also expressed the 
opinion that the local judges, when the case was properly 
presented, would not render an adverse decision, but that if 
necessary the case should be taken to the state Supreme 



oyGoo»^lc 



WUhelm's Ciifle 213 

Court After the speech, he took a vote of his audience 
which with practical unanimity favored Maginnis. The low- 
er court, finds, in effect, that this address was intended to 
incite popular feeling against the judges and interfere with 
a fair and impartial consideration of the case. Both rules 
against respondent were made absolute and therefrom he 
brought these appeals. 

An examination of the entire record discloBes no cause 
for reversal. Sections 73 and 74 of the Act of 1884, P. L. 
354, pi-ovide: (73) "If any attorney at law shall misbehave 
himself in his office of attorney, he shall be liable to sus- 
pension, removal from office, or to such other i)enalties as 
have hitherto been allowed in such cases by the laws of this 
Commonwealth. (74) If any such attorney shall ret^ 
money belonging to his client, after demand made by the 
client for the payment thereof, it shall be the duty of the 
court to cause the name of such attorney to be stricken from 
the record of the attorneys and to prevent him from prose- 
cuting longer in the said court." Here the fact that the 
attoi-ney had used the money of his client is admitted and 
the finding that he refused to pay it over upon demand is 
supported by the evidence, hence it was the duty of the 
trial court to mAke absolute the first rule for disbarment: 
In re Graffius, 241 Pa. 222. 

As this is a statutory offense the fact that respondent 
was suffered to continue his practice and association with 
his professional brethren during the five years is immar 
terial. Respondent states that when he made his apology 
in 1915, the pi'esident judge said, "The matter is ended." 
That might well be, so far as related to the contempt, for 
which the apology was made, but could not have referred 
to the rule for disbaiment as it had not been considered by 
the court. Aside from that, such statement is not sup- 
ported by the record and the contrary is found by the trial 
court True, the rule was allowed to rest for five years, 
but the statute of limitations has no application to such 
case (People v. Hooper (III.), 75 N. E. Rep. 896) ; in fact, 
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it could not in any event apply to a pending proceeding. The 
delay was not so great as to warrant a dismissal of the rule 
(Ht the ground of laches (In re Crum, 75 N. W. 257), es- 
pecially as it inured to respondent's benefit and in no respect 
resulted to his prejudice. Neither does the fact that re- 
spondent paid the client, before the rule was acted upon 
or even granted, wipe out the offense: In re Samuel Davies 
98 Pa. 116, 122; Cyc. 915. 

Referring to the second rule, the address delivered at 
Girardville was such unprofessional conduct as justified the 
action of the trial court. The rule for the disbarment of 
Maginnis was then pending and wc nnist assume that re- 
spondent intended the natural vesult '>f his act, which was 
to embarrass the judges ir the performance of their duty 
in that particular case by inciting popular feeling against 
them. This a lawyer may not do \irtiile the litigation is 
pending (Works v. Meirltt, 105 Cal. 467; Ex Parte Cole, 
1 McCrary 405; and see Smith's App., 179 Pa. 14; 2 R. C. 
L. sec. 185, p. 1095) ; but when a case is finished courts 
are subject to the same criticism as other people (Patterson 
V. Colorado ex rel., 205 U. S. 454, 463), and by the lawyer 
as well as by the layman. 

The suggestion of privileged communication is unten- 
able. An improper attempt to influence judicial action is 
never privileged. 

Judge Koch, a copy of whose notes of evidence re- 
spondent gave the assistant district attorney, finds it was 
not done with intent that the same should be used before 
the grand jury, and, as the transaction is capable of that 
construction, we are glad to adopt it The other charges, 
however, are sustained by the unanimous findings of the 
three trial judges, based on sufficient evidence; in such 
case appellate court will be slow to interfere : Smith's App., 
supra. 

The record discloses nothing in the conduct of either 
trial judge to justify criticism. An attorney is an officer 
of the court, and, when his conduct is in question, it is 
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proper for a judsfe to interrogate witnesses. The matter 
of a continuance was in the discretion of the trial court, 
and its refusal thereof is not cause for reversal, especially 
as ample opportunity was afforded for a full inve8ti£:ation. 
As respondent appeared in answer to each rule, the question 
of formal notice drops out of the case. 

Mr. Wilhelm denies any improper intent on his part, 
and we realize the consequences to him ; yet, the right of a 
court, in the exercise of a sound discretion, to disbar an 
attorney for serious misconduct in court or out of court, is 
undoubted (Sherwood's Investigation, 259 Pa. 254, 259), 
and should be firmly exereiaed, but with great caution 
(M^nnis's Case, supra ; In re Graff ius, supra) and only in 
a clear case. In the language of the United States Supreme 
Court in Ex Paite Secombe, 60 U. S. 12, 13: "The power (to 
disbar), however, is not an arbitrary and despotic one, to 
be exercised at the pleasure of the court, or frwn passion, 
prejudice or personal hostility; but it is the duty of the 
court to exercise and regulate it by a sound and just judicial 
discretion, whereby the rights and independence of the h&r 
may be as scrupulously guaixled and maintained by the 
court, as the rights and dignity of the court itself." 

The court also has the discretionary power, at some 
future time, to reinstate an attorney after disbarment (In 
i-e Samuel Davies, supra; 4 Cyc. 917): but, under the facts 
at bar, whether such power shall be exercised in favor of 
the present appellant will be for the court below to decide. 

The assignments of error are overruled and the order 
in each case is affirmed at the costs of appellant.. 
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Attorneys>at-law - Disbarment - Procedure - Charges 

— Notice — Investigation — Assistant district attorney — 
Irregularities in office — Cases before gi-and jury — Public 
official — Presumption of proper motives — Examination 

— Incriminating questions — Costs. 

An assistant district attorney in chart^e of a g'rand juiy nu^ 
add the name of a witness on an indictment, and summon him b^ 
fore that body. The mere fact that he did not make sure the wit- 
ness would give testimony harmful to defendant, does not justify 
a conclusion that he acted with an improper motive; and this is 
especially the case where there is nothing in the evidence to show 
that the officer acted from any evil or corrupt purpose. 

An assistant district attorney will not be disbarred because he 
took into the icnind jury sworn notfR of testimony in another case, 
to check up the testimony to be taken where it appears that he be- 
lieved defendant to be innocent, and possibly desired the bill to be 
i^ored, but there is nothing to show that he was moved by a cor- 
rupt purpose. 

In disbarment proceedings, where there are several charges 
against the attorney, in the office of asEistant district attorney, and 
the accused tiles an answer in which he avers that he did not mis- 
behave himself, such an answer does not throw open to investiga- 
tion everything that he may have done during tne occupation of 
his office. 

iLawyers cannot be disbarred for breach of good taste, and while 
they may be disciplined for ethical mistakes, absolute disbarment 
in such cases can seldom be justified, and this is particularly so 
where the matter in question Is not contained in the written charges 
assigned as reasons for disbarment. 

A court may, of its own motion, institute proceedings for dis- 
barment. 

The court may, in such proceedings, call and examine an at- 
torney, subject to his right of declining to answer any question which 
may incriminate him. 

In disbarment proceedings against an assistant district attor- 
ney, the accused is entitled to the benefit of the rule that a public 
official, in the conduct of his office, is presumed to have been actuated 
in every instance, by proper motives, until the contrary is shown. 

Duty of district attorney in proceedings before grand jury de- 
fined and explained. 

Where an order disbarring an attorney is reversed on appeal, 
the costs will be imposed upon the county. 
Supreme Court. 
Rule to show cause why E. J. Maginnis should not be 
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disbarred. Before BECHTEL, P. J., BERGER and KOCH, 
JJ. See 16 Schuylkill L. R. 396. 

The court made the rule i^solute. Respondent appeal- 
ed. Reversed. 

James Gay Gordon, Owen HcLane, B. J. Duffy, R. J. 
Graeff and Jas. B. Reilly, for a^Jellant — The order was 
en'oneous: Ex parte Stelnman, 95 Pa. 220; Com. v. Nicely, 
130 Pa. 261. 

Proof of act not charged will not justify disbarment: 
G Coi-pua Juris, p. 605, section 69. 

Arthur L. Shay, J. H. Garrahan and James A. Noecker, 
for appellee, cited : In re Shoemaker, 2 Pa. Superior Ct 27 ; 
Com. V. Bell, 145 Pa. 374; Com. v. Bradney, 126 Pa. 199; 
Com. V. Hegedus, 44 Pa, Superior Ct. 161; In re Graffius 
241 Pa. 222. 

Opinion by Mr. Chief Justice M0SCHZI6KER, Febru- 
ary 14,1921: 

This appeal is from an order of the Court of Quarter 
Session of Schuylkill County, disbarrins: appellant, E. J. 
Maginnis, and directing the clerk of that tribunal to transmit 
a copy of the record to the court of common pleas and the 
orphans' court of the district, presumably for the purpose 
of disbarments. 

No formal allegations of professional misconduct were 
entered against respondent by any complainant; but — as 
appears from a declaration to that effect by one of the 
judges of the court below, contained in the notes of testi- 
mony — certain assertions made by Mr. Maginnis, in the 
judge's chambers, concerning his, respondent's, conception 
of duty, as an assistant district attorney (which position he 
then held) to protect the innocent as well as to prosecute 
the guilty, caused the proceedings now before us for review 
to be instituted by the court itself. 

For the purpose of charging respondent, in some formal 
manner, with several matters of alleged misconduct, a paper, 
referred to in the proceedings as a prefatory statement," 
was filed by the court, in support of the rule for disbarment; 
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wherein, after reciting that "certain facts concerning the 
professional conduct of E. J. Maginnis as deputy district 
attorney" had come to the "judicial knowledge" of the court, 
the following specific charges are made: (1) In a case 
against one Leinenbach, prior to the trial of that defendant, 
respondent told the former's mother-in-law "the character 
of the evidence adduced before the grand jury, on which 
the bill of indictment had been found." (2) In another case, 
against two men, named Kendrick and Stepsky, charged 
with aggravated assault and battery, respondent caused a 
certain Dr. Buckley — "who had not been returned by the 
committing magistrate as a witness for the Commonwealth, 
and whose name had not been entered as a witness on the 
bill of indictment" — to be summoned before the grand jury; 
and this witness gave testimony "that the slight wounds 

which the prosecutor alleged he had sustained were, 

in his opinion, not made by a knife ;" the bill of indictment 
was ignored. (3) In another case, against two men named 
Joseph Yusniskis and Lewis Costinski — convicted of assault 
and battery and aggravated assault and battery, resiKctively 
— after their convictions, one Enoch Costinski, a brother 
of Lewis, confessed that he, and not the latter, had inflicted 
the wound upon the prosecutor. E. J. Maginnis prepared 
the confession, and presented it to the judge who presided 
at Uie trial, in support of a motion for "a new trial for the 
convicted men;" following this, the deposition of Enoch Cos- 
tinski was taken, to sustain his confession; whereupon de- 
ponent was prosecuted for perjury, against the official dis- 
approval of respondent The court then goes on to charge 
that "without the knowledge of the trial judge, R. H. KOCH, 
the said E. J. Maginnis had obtained a copy of the notes 
of testimony, taken by such judge at the trial of said Joseph 
Yusniskis and Lewis Costinski, and had used the said notes 
of testimony before the grand jury for the purpose of hav- 
ing the bill of indictment, charging the said Enoch Costin- 
ski with perjury, ignored; and the bill of indictment, was 
ignored." The final count charges (4) that E. J. Maginnis 
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in explanation of his conduct set fortli in the last count, "jus- 
tified his acts by stating that, in the matters alleged 

he had acted in defense of the innocent ; that he had done 
so in other cases of which he had had official charge before 
the grand jury ; that he proposed to continue in such course 
of action in the future ; and that he regarded it as his right 
and duty as an official 'to stand for innocence before the 
grand jury.' " 

The first of the four allegations of misconduct was de- 
nied in respondent's answer, and no evidence was produced 
to support the charge ; on the contrary, the person to whom 
the information in question was alleged to have been given 
confirmed respondent's denial. Since the adjudication filed 
by the court below does not refer to this particular count, 
we must assume that it is treated as not sustained. 

In reply to the second count, the answer denies that Dr. 
Buckley was summoned before the grand jury "solely at 
the direction and upon the authority of respondent," and 
avers that the doctor was called "in compliance with the re- 
quest of members of the grand jury;" that the witness's 
name was endorsed on the indictment, and private counsel 
for the Commonwealth was so informed, before the doctor 
testified; that respondent had no knowledge as to the na- 
ture or character of the testimony Dr. Buckley would give, 
before he appeared in the grand jury room ; that the doctor's 
testimony was not as set forth in the charge ; that "respond- 
ent took no part in the deliberations of the grand jury upon 
the bill in question, nor did he attempt to influence that body 
in any manner as to its finding." 

'The court reports that Dr. Buckley's name was not re- 
turned by the justice of the peace; but, "at the request of 
sonte grand juror, made to Maginnis during the presenta- 
tion of the caae, Dr. Buckley was subpoenaed;" that, al- 
though the doctor called at the private office of respondent 
"the evening before he appeared as a witness , Magin- 
nis made no inquiry of him as to what his testimony would 
be;" that respondent, having been informed the prosecutor 
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had attempted to corrupt Dr. Buckley, nevertheless sum- 
moned him, without advising the court, the district attor- 
ney or private counsel for the prosecutor of his intention 
so to do; finally, that, when the witness appeared before the 
grand jury, he "gave several probable causes for the wounds, 
includiof a sharp instrument, a fall, a blow from a stick 
or piece of timber and a blunt instrument." On these facts 
the court concluded that Mr. Maginnis had "called Dr. T. 
V. Buckley as a witness for the Commonwealth for the pur- 
pose of having the bill ignored." 

While the court below states that Dr. Buckley "called 
at the private office of Maginnis" prior to appearing as a 
witness, the testimony shows that "he merely droif>ed into" 
respondent's office for the purpose of asking whether it was 
necessary for him to attend the grand jury, to which the 
respondent answered "yes;" and it further shows that the 
latter had no knowledge whatever of the testimony the 
doctor was likely to give. We must take this explanation 
of respondent to be true, for it was in no way shaken by 
the testimony given when Dr. Buckley himself and other 
witnesses with knowledge of the facts were called. 

Respondent further explained that, although he heard 
the prosecutor had "offered Dr. Buckley a large sum of 
money to come and testify in his favor," yet, since the doctor 
had not appeared, he thought him a trustwortiiy witness. 
He said the prosecutor made "very damaging admissions" 
before the grand jury, and this caused the summons to go 
out for Dr. Buckley, who possessed some knowledge of the 
wounds inflicted at the time of the alleged assault. While 
the evidence on the point is not clear, we can still take but 
one meaning from it, and that is that the prosecutor's tes- 
timony before the grand jury did not properly back up his 
charge, which occasioned the suggestion, from someone in 
the grand jury room, that Dr. Buckley be sent for. 

Mr, Maginnis testified he notified private counsel for 
the prosecution that Dr. Buckley was to be called before 
tlie grand jury, and it appears from the doctor's own tes- 
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timony that he also cwnmunicated this fact to the same 
pei-son ; but thei-e is nothing to show that respondent stated, 
either to the court or district attorney, an intention to call 
the doctor. We do not know what the custom in such mat- 
ters is in Schuylkill County, but, from experience as an as- 
sistant district attorney in Philadelphia, the writer of this 
opinion has knowledge that, in the latter jurisdiction, the 
Commonwealth's officer in charge of the grand jury would 
never hesitate to add the name of a witness on an indictment, 
and summon him before that body, when the person had 
relevant infoimation to impart; this is particularly true in 
an aggravated assault and battery case where, as here, the 
suggestion so to do comes fi'om a grand juror. In such an 
instance, the fact that the assistant district attorney did 
not make sure the witness would give testimony harmful 
to the defendant, in no sense justified the conclusion that 
the officer in question had acted with an improper motive 
in the premises ; although due care would seem to dictate 
that he should inform himself before permitting tiie witness 
to testify, and, if in doubt as to his duty, submit the matter 
to the C0U1I: for instructions. 

A study of all the evidence produced, fails to disclose 
anything on the lecord to warrant a finding that respond- 
ent summoned Dr. Buckley "for the purpose of having the 
bill ignored;" but, be this as it may, there is absolutely 
nothing to show any evil or corrupt purpose on the part of 
respondent in connection with the transaction under inves- 
tigation, and, as a matter of fact, the court below does 
not find iiny such "evil or coiTupt purpose." 

The matters referred to in the third and fourth charges 
are., as previously stated, those which gave rise to the pres- 
ent proceeding. It appears that cross-bills were brought 
before the grand jury, in which the prosecutors of the two 
defendants named in the third charge were accused by the 
latter of offenses against them. There had been a wave 
of Clime in the community where the offenses in question 
were alleged to have been committed, and respondent, who 
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lived l^ere, entered upon a minute investigation, in which 
he became satiafled that the convicted defendants were not 
guilty. ■ 

When Enoch Costinski confessed, this reenforced re- 
spondent's thought that innocent men had been convicted; 
and subsequently it occurred to him, as well as to others 
engaged in the investigation, that it might be well to have 
the trial notes — taken by Judge KOCH — in hand when the 
prosecutors appeared before the grand jury to press their 
charge of perjury against Enoch Costinski. We have exam- 
ined these notes, which appear on the record, and find them 
nothing nwre or less than ihe same kind of notes, only in 
briefer form, that would have been made by a court stenog- 
rai^er, had one been present at the original trial ; they were 
loaned by Judge KOCH to a Mr. Wilhelm, another member 
of the Schuylkill County bar, and respondent obtained them 
troTTL him. 

When we take into consideration the explanation of 
Mr. Maginnis (which was not in any way attacked), that 
he was endeavoring by all means within his control to get 
at the real truth of the various charges under investigation 
between the parties to the cross-bills, and this because of 
the prevalence of crime in the locality in question, we can- 
not see what there is on the record to justify the accusation 
that, in obtaining the notes from Mr. Wilhelm, or in using 
them to check up the evidence given by the prosecutors, 
before the grand jury, in the perjury charge against Enoch 
Costinski, the respondent acted with any evil or corrupt 
design; and, in fact, the court below does not find that 
he did act with any such design, its conclusion in this con- 
nection being simply that respondent's purpose in using the 
notes was to "have said bill ignored;" and it may be ob- 
served that Judge Koch, in a dissenting opinion, states his 

conclusion tiiat Mr. Maginnia made "use of the notes 

under the mistaken belief that he was doing right in adopt- 
ing such a method for the protection of one whom he thought 
innocent." 
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It is quite poseible that respondent did desire the bill 
in question to be ignored, for he then believed, and still as- 
serts his belief, that Ccstinski was not guilty of perjury in 
the matters charged against him; his idea being that the 
man ahould have been prosecuted, according to his own 
confession, for assault and battery, and not for perjury. 
Since the respondent entertained this belief, it would have 
been in much better taste for him not to have atq)eared 
before the grand jury at all, when the perjury charge was 
being investigated ; but a most careful reading of the tes- 
timony fails to show that he was moved by a corrupt pur- 
pose in the preimises, and, as before noted, the court falls 
to make any such finding against him. 

The court below ruled that, because the answer of re- 
spondent contains a general aveiment stating he did not 
misbehave himself in his office as assistant district at- 
torney, this threw open to investigation, everything which 
Mr. Maginnis had done or said at any time during his occu- 
pation of such office, ranging over a period of nearly eight 
years. When made, this ruling was strenuously objected to 
by counsel for respondent, and each time an investigation 
of matters not contained in the original charges was entered 
upon, counsel objected to the evidence; but these objections 
were invariably overruled, exceptions being allowed. 

One of the matters tiius examined into, against the ob- 
jection of respondent, was the adding of certain nanues, as 
witnesses, on a return made by a magistrate (not to a bill 
of indictment) . Mr. Maginnis denied that he had added the 
names or knew anything about the matter. After many 
witnesses were called, anotiier assistant district attorney 
admitted ttiat he had put the names on the return ; where- 
upon the court, expressing the opinion that the assistant 
in question had no doubt acted in entire good faith, and, 
stating that such practice should not be pursued in the fu- 
ture, dropped the matter. 

Another subject investigated, against Uie protests of 
respondent, because no charge had been filed covering it. 
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was an allegation that Mr. Magrinnis, after a return by a 
justice of the peace against a defendant, of simple assault 
and battery, had drawn a bill charging such defendant with 
felonious assault and battery. The court found respondent 
had pursued this course for the "purpose of saving the prose- 
cutors from liability for costs." 

It is established law that, when a prosecuting officer is 
satisfied from his investigations that a higher grade of 
offense, cognate to the one returned by the committing mag- 
istrate, is properly chargeable against a defendant, he may 
draw the bill accordingly (Nicholson v. Com., 96 Pa. 503) ; 
although in some counties permission so to do is fii'st asked 
of the court. Here the original charge against the defend- 
ant in question coincides with the bill as drawn ; and this, 
together with the results of lespondent's investigations, is 
the reason given by him for drawing the bill as he did. 

Albeit respondent may have interlined the woi-d "felo- 
niously" in the indictment under consideration, we fail to 
find any evidence on Uie record to wanant the conclusion of 
the court below that he drew the bill in that way with a 
design to save the prosecutors from costs; but, more than 
this, we think neither this charge, nor Uie others not cov- 
ered by the statement filed in support of the rule to disbar, 
should have been investigated for the puipose of making 
findings against respondent — as the basis of his disbarment 
— wittiout formally reducing the charges to writing, in order 
to give him due and proper notice thereof. As well said by 
the court below, in its written opinion, "the rule to disbar 

did not require him (the respondent) to answer;" 

and we feel the general allegation of good behavior, contain- 
ed in the answer voluntarily filed, did not dispense with the 
necessity for observing the ordinary formalities, which make 
for proper procedure. 

What we have just stated sufficiently covers another 
matter, elaborately investigated, despite the objection of re- 
spondent that it was not contained in the charges against 
hint in Which the court below found that Mr. Maginnis, 
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"though an assistant district attorney of Schuylkill County 
at the time, represented a defendant (in a criminal case 
pending in Philadelphia County) as assistant counsel;" but 
it may be well to add in this connection that we have read 
all of the testimony relating to the charge in question and 
find nothing to contradict the evidence, given by Mr. Magin- 
nis himself, to the effect that, while he sat back of the at- 
torneys for the defendant in the Philadelphia court, when 
the case referred to was being tried, he did not act as assist- 
ant counsel, in the sense of participating as a lawyer In Uie 
trial. However this may be, a proper appreciation of the 
ethics of his position should have dictated to respondent the 
impropriety of appearing at that particular trial in any ca- 
capacity, or of associating himself in any degree with a 
person under criminal charges; but lawyers cannot be dis- 
barred for breaches of good taste, and, while they may be 
disciplined for ethical mistakes, absolute disbarment in such 
cases can seldom be justified, particularly where, as here, 
the matter in question is not contained in the written 
charges assigned as reasons for disbannent. 

We entertain no doubt concerning the power of the 
court below to {HXKeed of its own motion, as it did in this 
case, nor of its authority to call and examine respondent, 
subject to his right of declining to answer any question 
«4iich might incriminate him (a right of which, fortunately 
the present respondent was not obliged to avail himself, and 
it is undoubtedly not only witliin the power but it is the 
duty of a court to disbar a lawyer when guilty of corrupt 
conduct towards his clients or in an official position ; for by 
such corruption he forfeits the certificate of judicial confi- 
dence which his adfniaeion to the bar holds forth to the 
public At the same time, the powers in question must be 
exercised with the utmost care ; and, in a case like the pres- 
ent, where all the charges go to the conduct of the present 
respondent as a public official (the proceedings being in ef- 
fect tantamount to impeachment), the accused is entitled 
to the benefit of the rule that a public official, in the conduct 
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of hia office, is presumed to have been actuated, in every 
instance, by proper motives, until the contrary is shown. 
Here, it seems to us, the present respondent was denied 
tlic benefit of this rule, and, whenever accused of miscon- 
duct, every possible inference was drawn against him, but, 
even then, the court in no instance has pronounced him 
guilty of corruption. 

On the record before us, the most that can be said of 
the official conduct of respondent is that, as already indi- 
cated, in several cases he failed to show a proper appreciation 
and professional proprieties, in others he demonstrated bad 
judgment, and possibly in other he showed a lack of know- 
ledge of the limitations on his powers as assistant district 
attorney. 

As respondent was instructed by one of his judges at 
the hearing of the rule, it is not for hira to try defendants 
befoi'e the grand jury. His duty is simply to see that the 
evidence of the prosecution is sufficiently produced before that 
body, and to give the jurors such general instructions on 
the law as they may require of him ; where, after drawing 
all inferences in favor of the Commonwealth, the evidence 
fails, in his opinion, to show a prima facie case against an 
accused, but a true bill is found, he may ask leave to enter 
a nol. pros. He should not be present at the deliberations 
of the gi'and jury, nov express any opinion on the evidence 
to the juroi-s: Com. v. Bradney, 126 Pa. 199, 205. 

The respondent testified that he endeavored to follow 
these rules ; but, however this may be, it is {q>parent that, 
up to the time of the trial of the charges against him, he 
suffered from an over-soHcitous sense of duty toward those 
whom he believed innocent, and had too high an estimate 
of his rightful powers to protect them before the grand 
jury. 

While it is the duty of a prosecuting officer to seek 
justice only, and to see tiiat no innocent person suffers, when 
a chai'ge is before the grand jury, he, like the members of 
that body, must resolve all doubts in favor of the Common- 
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wealth; whereas, when the case comes up for trial before 
a petit jury, all doubts must be resolved in favor of the 
accused. For an excellent statement of this rule, see the 
opinion of the late Judge MICHAEL ARNOLD in Com. v. 
McCarthy, 11 Pa. Dist. R. 161; 162. 

Ap previously said, the evidence at bar indicates that 
respondent was somewhat confused in his ideas concerning 
the proper application of the rules to which we have re- 
ferred, and also in his appreciation of the proprieties, but 
it fails to show him to have been corrupt in office or con- 
trolled by evil purposes, nor are there any unequivocal find- 
ings to that effect ; in the absence of such proofs and findings, 
we are of one mind that, on the present record, the extremic 
penalty of disbarment should not have been visited against 
him. It may be that respondent needed discliplining, but a 
short suspension from practice would have accomplished 
that ; and this he has in effect already undergone. 

If, after the instruction, on the law and rules of con- 
duct, received by the respondent in these proceedings — 
which, we entertained no doubt, the court below felt itself 
obliged to initiate — he again fails to show a proper appre- 
ciation of professional proprieties, his future conduct may 
be viewed in a different light ; but, as the case now stands, 
we feel confident that Mr. Maginnis will profit by the pun- 
ishment which he has been obliged to suffer. 

The record before us, for the reasons given, does not 
warrant the extreme penalty of disbarment. It is not neces- 
sary to pass especially upon each of the assignments of 
error; we sustain the first thereof, which complains of the 
final decree. 

We shall make an order as to costs similar to that en- 
tered in Sherwood's Case, 259 Pa. 254, 262. 

The decree is reversed ; Uie costs below and on this ap- 
peal to be paid by the County of Schuylkill, 
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Negftifrence - Contributory neglifirence - Infant - Age of 
discretion. 

When the facts and circumstances shown by the plaintiff fall to 
prove negrligrence or warrant an inference of negligence the presump- 
tion is that the employe was perfonning his duty in a proper manner. 

A child is presumed to arrive at tiie age of discretion when seven 
years old and when under that age it is the duty of the parent to 
exercise due care over it and if Uie child is nennitted to go into a 
dangerous place Qie parent is gniltv of contributory negligence. 
Charge to the Jury. No. 59, January Term, 1919. 
R. J. Graeff, for plaintiff. 
O. E. Farquhar, for defendant. 
KOCH, J. 

GENTLEMEN OF THE JURY:— You have heard re- 
lated to you by the witnesses on the stand, the sad occurence 
of an accident to a little child, in the month of November, 
1917, on Broad Street, in the borough of Tamaqua, when, 
with the permission of its mother, it had gone from its home 
on Cottage Avenue down to Broad Street to see a parade that 
was being given in honor of departing soldiers. Broad 
Street is the principal business street of Tanuujua, and upon 
it the defendant company operates a trolley road. At the 
time of the occurrence, there were some pools of water in 
the street; the street was paved; the rails wexn wet; and, 
as the car came along at that point, in some unexplained 
way this child appeared on the street in between the curb- 
stone and the trolley track. There is only one witness to 
this occurrence, as I recall it, a young man who was deliver- 
ing bread on the opposite side of the street. When he saw 
the child approaching the brack, he knew there must be 
an accident, appearances to him indicated such, that he be- 
came very much excited and he called out. He did not know 

wliat he said. He called out one expression, according 

to the woman to whom he was delivering bread, was *'Hy 
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God, a child," or words to tiiat effect The car was movinar 
slowly, according to this witness, and it was under the con- 
trol of the motorman. A signal had been given of its pres- 
ence, and of its intention to proceed on its assigned path. 
The car stopped so quickly that it stopped, according to the 
woman, within a yard or yard and a half, or something like 
that, within a very short distance; and, according to the 
testimony of the young man that was delivering the bread, 
it stopped within a foot or two. There is no evidence, under 
that state of facts, to show that the motorman was guilty 
of anything. It was his business to iiin the car; that was 
what he was employed for. It vfsa the business of the rail- 
way company to proceed with its traific. That is why the 
people boai-ded the cai-s, to be carried to points of destin- 
ation. There was nothing in the. road. There is not a 
particle of evidence here that when that motorman put on 
power to start that cai\ this child was visible anywhere. 
There w!as not a soul off the sidewalks. The only two things 
on the sti-eet there were things that had a right to be there, 
the delivery wagon of the baker, and the delivery wagon 
of a liquor dealei- ; and they were well by the respective curb- 
stones, or by the sides of the respective curbstones. So, 
under such conditions, the motorman's business was to pro- 
ceed, cautiously, however, with his eyes open, and alert, and 
ahead of him, to see, whether his path was clear to proceed. 
There is not any evidence hei-e that his path was not clear 
when he staited, not a particle. There is no evidence here 
to show that he was not aleit, or did not do everything that 
he was called upon to do. Giving the signal, having the car 
under control, proceeding slowly, stopping within a couple 
feet, all indicate that he was not reckless. 

This action, like all actions of trespass, for personal in- 
juries, rests entirely upon the proof of negligence on the 
part of the defendant. The facts and the circumstances 
shown by the plaintiff must either prove negligence on the 
part of the defendant, or they must be of such a character 
as to enable the jury to fairly draw the inference of negli- 
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gMice from them. As this case lacks positive proof of 
ne^tgence and lacks fovof of facts from which you might 
fairly draw the inference of negligence, the presumption is 
that the motonnan was performing his duty; that he was 
doing it in a non-negligent manner. That presumption 
stands until it is rebutted, either by direct proof, or by cir- 
cumstantial proof. And I do not see that either direct or 
circomstantial proof rebuts the presumption, and, there- 
fore, it stands as the controlling feature of the case. It 
shows that the defendant was not guilty of negligence. 

But the case has another feature. The plaintiff must 
not only show that the defendant was negligent in the 
premises, but the jury must be fairly satisfied that the 
plaintiff is himself free from negligence, because, even 
though the defendant in a case of this character be very 
negligent, be recklessly so, yet, if the plaintiff himself con- 
tributed in the least degree, by hia own negligence, he cannot 
recover. The law does not apportion, in a case of this char- 
acter, and set apart the respective ratios fhat each one's 
negligence bears to the combined negligence that results in 
an accidwit. Any particle of negligence on the part of a 
plaintiff deprives him of the right of recovery. Unfortu- 
nately, this child, which was a bright little thing, was only 
-five years and two months old at the time of this unfortu- 
nate occurrence. 

Under the law, a child is presumied not to have arrived 
at the age of discretion until it is seven years old. So this 
(^ild was under the years of discretion, and it was, during 
that while a particular charge upon its parents, and that 
diarge and responsibility always increases as the dangers 
or the risks in the neighborhood of the child increase. Here 
this child went down on to a street that ordinarily is well 
traversed, with all forms of traffic upon it, and a trolley 
road. It was permitted to go down, not when circumlstances 
were usual and ordinary, but it was permitted to go there 
when the traffic was perhaps largely augmented, when there 
wtis a degree of excitement attending the going away of 
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tlie boys ; bands were playing and everybody was alert and 
alive, and ready to see and look on and applaud, and cheer, 
or to do what they felt like doing. Under such circumstanc- 
es, mig'ht not a child be supposed to partake, in a measure 
of the excitement that seemed to enthuse the whole mass 
of people on the street? And even though it may have been 
a v«-y bright little child, and capable in a lai^e degree, of 
taking care of itself, would it not take up some excitement, 
and forget itself, and, childlike, run out into the street after 
the parade? You often seen little children following a band. 
They run out and follow a band and they may run out and 
follow a parade. What caused this child to run out, what 
its purpose or object was, we do not know. But, under the 
circumstances, it was the duty of the father — he not being 
there, then of the mother — to exercise more than ordinary 
degree of care over this child. The circumstances required 
and demanded of her that she exeicise greater care over the 
child than she would ordinarily, because, as I stated a 
while ago, the excitement attending such a circumstance is of 
itself, enough to make the child eager to see and to hear 
and to enter into what is going on, and to be forgetful of 
its own oare. 

So, that, in my view of this case, whilst it might be 
possible to infer negligence - - although I do not see where 

it lies in this case on the part of the defendant, yet the 

plaintiff could not recover, on account of the contributory 
negligence of this mother. The little youngster wanted to 
see, as youngsters all do, and as some old people want to 
see, - entirely natural, - - and it would have been better 
for its mother to have laid down her work, and taken this 
little child, and been with her, under the exciting circum- 
stances of the case. I may be entirely wrong in the con- 
clusion that I draw from this case, but my oath obliges me 
to say to a jury what n^ view of the case is, and when my 
view of the case is clear to me, I am obliged to lay it down 
to you, to tell you the truth, about it. Then, if I happen 
to be wrong, my two colleagues will correct me. If I hap- 
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pen to be wrong, upon further consideration of this case, 
after this evidence has all been reduced to longhand, and I 
have gone over it with a fine toothed comb, and find a par- 
ticle of evidence here which should send this case to a jury, 
I will very cheerfully say so, and if I cannot cheerfully say 
it, my colleagues will say it for me, and then the case will 
have to be tried again. When a compulsory nonsuit is en- 
tered, the evidence is then reduced to longhand, and then 
the case is brought up before the three judges and is argued 
before them, so as to get their united judgment upon it, 
and if I am in error, then this case will be tried eventually. 
But at this veiy threshold I feel it is incumbent upon me to 
say that the plaintiff has no case, and for that reason we 
grant the motion for a compulsory nonsuit, and relieve you 
from further consideration of it. 

We will enter, for the plaintiff, a motion for a rule to 
strike off the compulsory nonsuit, or to show cause why it 
should not be stricken off. 
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Hearing tax appeals - Separate appeals - Duty of owner 
of unseated land - Valuation of land for taxable purposes. 

Hearing on an appeal from the board of revision may be before 
one or more judges in count' pb havinft more than one judge, is a 
matter of convenience and practice and after hearing by ore judge 
the proceeding follows the practice in etiuty and it is within the 
power of the court in banc to review all findings and fix different 
anuunte and percentages. A separate appeal must be taken from each 
assessment. 

It as the duty of an owner of unseated land to return it to the 
county commissioners with a particular description and to furnish 
the name of the or*ginal warrant or warrantee. 

Asaessors and all other taxing authorities must assess, rate and 
value every subject of taxation for local purposes according to the 
actual value thereof and at such rates and prices as the same would 
bring at a bona fide sale after due not'ce, but when the market value 
has thus beer ascertained it becomcB the duty of the court on appeal 
under the act of April 19, 1889, 1". L. 37 to reduce the market value 
of the property for the puiiinse of assessment so that the ratio 
between the market and assessed value shall be the same as the 
ratio existing between the market values of all the real estate through- 
out the county. 

Api)eal from Triennial Assessment. No. 394, May 
Term, 1919. 

G. M. Roads and W. C. Devitt for appellant. 
A. li. Shay and C. A. Snyder for County Commissioners. 
Per Curium. 

This is one of six appeals by Albert Thompson from 
the triennial assessment of a tract of land owned by him, 
made by the county commissioners of Schuylkill County, 
sitting as a board of revision. The parties, hereto will here- 
inafter be referred to as the appellant and the appellee, re- 
spectively. AU the judges of the court sat to heai the tes^ 
timony, and after the evidence had been traiiscribed, to hear 
the argument, at which counsel for the parties presented 
to the court a number of requests for findings of fact and 
conclusions of law. The case was then assigned to Koch, J., 
who disposed of it in all respects as if it were a proceeding 
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in equity which had been heard by him alone, sitting as a 
Chancellor. He reduced the valuation made by the board 
of revision to a large extent, in an order in the form of a 
decree nisi. To this order, as well as to his findings of fact 
and conclusions of law, a number of exceptions were tiled 
by the appellee which were argued before the court in banc 
and are now before us for disposition. In Lehigh & Wilkes- 
Barre Coal Company's Assessment, 225 Pa. 272, 275, it was 
held that whether the hearing on an appeal from the board 
of revision shall be before one or more judges in counties 
having more than one judge, is a matter of convenience and 
practice, but that it is customary for a single judge to hear 
the case in the first instance, and thereafter the proceeding 
follows the practice in equity, by analogy. But whether the 
hearing be before one or more judges it is quite cleai", as 
is stated in Lehigh & Wilices-Barre Coal Company, Appell- 
ant, V. Luzerne County, 231 Pa. 481, 483, cited with ap- 
proval in Lehigh Valley Coal Company, Appellant, v. Luzerne 
County, 255 Pa. 17, 22, that "If he (the trial judge) erred 
in judgment in fixing the valuation of a virgin acre of 
coal in place, or in determining the percentage of unmined 
and available coal still remaining, or in ascertaining the ratio 
of assessed to actual value of other lands in the district, 
it wias within the power of the court in banc to review all 
of these findings and to fix different amounts and percent- 
ages." This applies with greater force to the case at bar 
because all the judges heard the testimiony. 

It is undisputed that the appellant acquired the land in 
question in January, 1906, for $320,000, in one purchase as 
part of a contiguous tract lying in the townships of Butler, 
Cass, New Castle, West Mahanoy, Ryan and Blythe, and 
that the total acreage of the entire tract is 10,288 acres, of 
which 5969 are barren, and the balance, 4319 acres, are coal 
bearing lands. The apportionment of this acreage to the 
respective townships is as follows :- New Castle, 1893 coal, 
2135 barren; Ryan, 240 ooal, 115 barren; West MiJianoy, 
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208 coal 2M b™; CaBs, 612 coal, 345 barren; Butler. 
1169 coal, 1599 barren; and Biythe. 197 coal, 1569 barwn 
The acreage in each township is subdivided into the several 
onginal warrants. The number of original warranto in each 
township is as follows:- New Castle, 16; Ryan 6- West 
Mahanoy, 3; Cass, 6; Butler, 11 and Biythe 8. In New Cas- 
tle, Cass and Butler townships all barren land was assessed 
by the board of revision at a uniform rate of $5 per acre 
and all coal land at $130 per acre; in Ryan and Biythe town- 
ships at $6 and $225, respectively, and in West Mahanoy 
Township at $12 and $775, respectively. 

Under the authority of Woodbum v. Wireman, 27 Pa. 
18, 21, it is clear that assessments made in the manner in 
which the board of revision made those now under consider- 
ation cannot be regarded as a valuation of the appellant's 
land in each township as an entire tract, or assessable unit, 
but that the assessment in New Castle township, as made 
by the board of revision, which is the subject under dis- 
cussion, is an assessment of sixteen separate ti-acts, each 
tract corresponding with one acquired by an original war- 
rantee. The appellant furnished the county commissioners 
with the mformation required by the Act of April 3, 1804, 
Sec. I, 4 Sm. L. 201, and of March 28, 1806, Sec. 1, 4 Sm. L. 
346, Vol. 4, Purdon's Digest, pp. 4980, 4981, for the purpose 
of enabling Uiera to make a proper assessment of his un- 
seated land. They did not assess the contiguous warrants 
in each township togetiier as an entire tract, but assessed 
it as different tracts, corresponding with the original sur- ' 
veys or warrants. 

When the owner felt aggrieved by the assessments 
made in New Castle township by the valuation placed upon 
each of his sixteen separate tracts of land he entered but 
one appeal, that now under consideration, from the assess- 
nvents in that township. This was done either because the 
appellant regarded his entire acreage in New Castle town- 
ship as one tract for the purposes of this proceeding, or 
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else he was advised that under the Act of April 19, 1889, 
P. L. 37, he was required to file but one appeal for that 
township, though aggrived by each of sixteen separate as- 
sessments. If one appeal was sufficient for New Castle 
township, it would seem to follow that the appellant could 
have filed one petition, or have entered one appeal, to cover 
the six townships in which his land lies, consisting of fifty 
separate tracts assessed to him, by the assessment of eveiy 
one of which he felt aggrieved. We believe that a separate 
appeal lies, and must be taken, from each assessment where- 
by one is aggrieved. Therefore we have treated this as 
an appeal from the assessment of the appellant's lands in 
New Castle township as an entire tract 

The question whether the township, or the acreage of 
an original warrant, is the unit for assessment, upon this 
appeal, came before us on the appellant's oflfer to prove 
the value of his land with the acreage of an original war- 
rant as the unit for assessment. The Court held that in 
assessing his contiguous warrants in each township all the 
warrants would have to be taken together as an entire tract, 
and the entire acreage in each of the six townships would 
have to be valued separately. An exception was taken to 
this ruling by the appellant, who then offered evidence to 
establish the value of his land as entire tracts in each of 
the six townships. The correctness of the ruling was not 
brought before the court in banc, when it sat for the final 
disposition of this case, either by an exception, or a request 
for a finding of law, that the original wai-rant was the unit 
of assessment. The decree nisi entered by Koch, J., fixed 
the value of the appellant's land in each township as an 
entire tract, but no exception was taken to the decree by 
the appellant. In our opinion, the question is not now be- 
fore us for consideration, but since our brother Koch is 
firmly of the opinion that the ruling is erroneous, and the 
error so fatal as to require the reopening of this case for 
the purpose of allowing the appellant to prove the value of 
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his land, divided into a number of tracts, as shown by the 
original warrants, we deem It necessary to discuss the point 
briefly on its merits. 

The mischief intended to be remedied by the Acts of 
1804 and 1806, supra, was that the owners of unseated 
lands frequently withheld their land from taxation altogeth- 
ei', to remedy which it was made the owner's duty to re- 
turn it to the commissioners with a particular description, 
and to furnish the name of the original warrant or warran- 
tee: Harper v. Farmera' and Mechanics' Bank VII W. & S. 
204. In Heft v. Gephart, 65 Pa. 510, 517, and in Hutchin- 
son V. Kline, 199 Pa. 564, 668, it was held that the owner 
of parts of several distinct warrants which were contiguous 
might return them as one tract and have it assessed as a 
whole. If parts of several distinct warrants which are con- 
tiguous and united in one owner may be assessed as a whole, 
it would seem that several entire warrants, under like cir- 
cumstances, may also be so returned and assessed. More- 
over, neither of the acts referred to enjoin a duty on the 
county commissioners to assess unseated lands in sepai'ate 
tracts corresponding with the original warrants or surveys. 

The appellant treated his acreage in each township as 
a unit for assessment by taking but one appeal for each town- 
hip. Since his acquisition of the lands he has designated 
them, notwithstanding their original division by warrantee 
names and the present division by township lines as the 
"Albert Thompson lands, known as the Broad Mountain 
lands." When he testified to their value instead of appor- 
tioning the value of the whole tract to six townships, as 
he might have done under the court's ruling, he valued his 
lands as a whole and he offered and sold them as a whole 
after his appeals had been taken. We therefore conclude, 
as is ruled in Philadelphia & Reading Coal & Iron Co., Appell- 
ant, V. Northumberland County Commissioners, 229 Pa. 460, 
471, that if a tract of unseated lands is divided by township 
lines "each part thereof should be valued and assessed upon 



oyGoo»^lc 



Appeal {tf Albert Tho M pawi 



the acreage in the respective townships." 

The ground of this appeal is that the valuation of the 
appellant's barren land at $5 and of his coal land at $130 
per acre, is excessive, unjust and illegal, because it is higher 
than the market value thereof if offered and sold at a bona 
fide public sale after due notice, and is not uniform with the 
valuation of other real estate throughout the county as 
measured by the standard fixed by law, which raises the 
issue for determination. In Philadelphia & Reading Coal & 
Iron Company, Appellant, v. Northumberland County Com- 
missioners, 229 Pa. 460, 466, the general rule is laid down 
"that assessors and all other taxing authorities are required 
to assess, rate and value every subject of taxation for local 
purposes according to the actual value thereof, and at such 
rates and prices as the same would bring at a bona fide sale 
after due notice." But when the market value has been 
thus ascertained it becomes the duty of the court on ap- 
peal, under the Act of April 19, 1889, P. L. 37, to reduce 
the market value of the propeily for the purpose of assess- 
ment, so that the ratio between its market and assessed 
value shall be the same as the ratio existing between the 
market and assessed value of all the real estate throughout 
the county. As is stated in Delaware, Lackawanna & West- 
em Railroad Company's Tax Assessment (No. 1), 224 Pa. 
240, 247, "There can be no doubt of the legislative intention 
which finds expression in the act of 1842 and the earlier 
statutes, that actual selling value shall be the standard to 
determine assessable value, and if the question could be 
squarely raised as to the proper value to be placed upon 
real estate in any district, or in all districts, the courts 
would necessarily hold that actual selling value was the 
proper standard for fixing assessable value. However, the 
constitution and the act of 1889 have emphasized the prin- 
ciple of uniformity as more important than the standard 
of valuation. The assessed valuation should as nearly as 
possible represent the actual value, but it must be uniform 
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no matter whether the proper standard is followed or not. 
It is a well-known fact that from the beginning of our state 
government to the present time in nearly every section of 
the comjnonwealth the assessed value of property is ridicu- 
ously low as compared with actual value." 

The appellee offered in evidence the assessment made 
by the board of revision and rested. This made out a prima 
facie case in favor of the assessment, and the burden was 
then upon the appellant to overcome it by the weight of the 
evidence: Lehigh & Wilkes-Barro Coal Company's Assess- 
ment, 225 Pa. 272, 276 ; Philadelphia & Reading Coal & Iron 
ComJ)any, Appellant, v. Northumberland County Commis- 
sioners, 229 Pa. 460, 468; Washington County v. Marquis, 
^pellant, 2S3 Pa. 552, and Lehigh Valley Coal Company, 
Appellant, v, Northumberland County Commissioners, 250 
Pa. 515, 523, 524. To overcome this prima facie case the 
testimony of three mining engineers, Joohn R. Hoffman, 
Edwin Ludlow and J. B. Warriner, was inti-oduced by the 
appellant to establish the value of the land by their expert 
opinion. Their testimony is supplemented by the appell- 
ant's own testimony ; that of two county commissioners who 
were members of the board of revision; by the testimony 
of D. W. Kaercher, Esq., A. D. W. Smith and George S. 
Moore ; and by maps and other docutnentary evidence. 

In arriving at the market value of the land from the 
evidence, Koch, J., accepted the testimony of John R. Hoff- 
man to the exclusion of all the other evidence, and attached 
to it sufficient weight to overcome the prima facie case made 
out by the record of the assessment fixed by the board of 
revision. In declining the appellant's 34th request for a 
finding of fact that a fair method of arriving at the market 
value of the land was to average the values fixed by Hoff- 
man's and Warriner's testimony he said: "I decline this 
request. I will separately dispose of the appeal from the 
assessment in each township to the number and term of 
the appeals respectively. But in so doing I shall be controU- 
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ed by the testimony of Mr. Hoffman a^ his valuations in the 
aggregate most nearly approximate that of the owner of 
the lands himself." 

The only testimony of the appellant respecting the 
market value of his land is that he bought it as an entire 
tract in January, 1906, for $320,000 ; that he sold off some 
of it in two sales at a time not fixed, since 1906, for the 
aggregate sum of $86,000 or $87,000 ; that at one time he 
had offered it for $500,000, and would now take $400,000 in 
cash for it. He also offered to prove when the appellee was 
about to open its case, after an adjournment, that in the 
intervening time he had sold the entire tract at a bona fide 
public sale after due notice for $300,000. In our opinion the 
testimony of the appellant, to the extent that it is relevant 
or competent, is open to the insuperable objection that by 
it a value is placed, or sought to be placed, upon the ti*act 
as a whole, and there is no basis upon which from the con- 
sideration of the other evidence the aggregate value of the 
land can be apportioned to the six townships in which it 
lies. Where a tract of land is divided by township lines 
the aa-eage in each township is the unit for assessment: 
Philadelphia & Reading Coal & li-on Company, Appellant, 
V, Northumberland County Commissioners, 229 Pa. 460, 471. 
And if a contiguous tract was originally owned or acquired 
by different wan-antees, it must, nevertheless, after it has 
once been acquired as a whole and is so owned and enjoyed, 
be assessed as a whole : Washington County v, Pittsburgh 
Plate Glass Company, et al., 18 D. R. 817. 

After having arrived at the market value of the land 
75 per cent,of that value was taken as the assessed value, 
because Koch, J,, was of the opinion that the evidence es- 
tablished that the assessed value of real estate generally 
throughout the county is 75 per cent, of its market value. 
The only testimony before us to establish the ratio between 
actual and assessed value throughout the county is that of 
Brobst and Leib, two of the county commissioners who sat 
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as members of the board of revision, and it was offered by 
the appellant The testimony of Brobst is that as a member 
of the board of revision he assessed other lands at about 
75 per cent, of their market value, and that this land was 
assessed by the board of revision at the same ratio. Leib, 
the other commissioner, said that no fixed ratio was applied 
by the board of revision, but that the appellant's land had 
oeen assessed at 75 per cent, of its market value, because 
that was the ratio used in fixing the assessed v^uations of 
coal lands generally throughout the county. The board 
of revision did not pass upon the assessed value of any land 
other than coal land. Their testimony does not establish 
that 75 per cent, of the maiket value of real estate is the 
basis of assessed value generally throughout the county, 
nor can we find from the evidence thiit real estate is assessed 
genei'ally throughout the county below its market value, 
which distinguishes this case from Lehigh & Wilkes-Barre 
Coal Company's Assessment, v. Luzerne County, 225 Pa. 267, 
which was remanded to the coui-t below because the court, 
after having found, as a fact, that other real estate in the 
county had generally been assessed below its market value, 
had failed to ascertain and apply the ratio between market 
and assessed value. 

Though the appellant has failed, in our opinion, to es- 
tablish that his assessment is not unifonn by comparison 
with the assessments prevailing generally throughout the 
county, nevertheless, if the weight of the evidence is that 
the full market value of his land is lower than the present 
assessment, he is entitled to relief. No attempt was made 
by the appellant to estiiblish the maiket value of the land 
based upon recent sales, either public or private, due no 
doubt to the close manner in which anthracite coal lands in 
this county are held, which makes sales so infrequent as 
not to furnish a real guide to market value. Two of the 
engineers called by the appellant had themselves prospected 
at least a paii. of the entire Thompson tract. John R. Hoff- 
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man made his exiriorations in 1867 under a lease he then 
had, which he surrendered because he did not "discover 
enough coal to warrant a practical operation." The num- 
ber of acres underlaid with coal and the existence of three 
of four coal basins upon the tract is undisputed, as is also 
tiie fact that the land nnderlaid with coal contains the Ly- 
kens Valley, Buck Mountain, Seven Foot and Mammoth 
veins. His testimony was received under an offer to prove, 
in addition to the facts just stated, that later explorations 
of the pi-operty were made by others with the same result, 
as an element to be taken into consideration ini fixing its 
market value. He placed a value of $382,694 upon the en- 
tire tract, $152,680 representing the value of the land in 
New Castle township, which is at the ate of $37.9 per aci"e, 
and is the result of a close study of the property made by 
him. 

Edwin Ludlow did his prospecting in 1887 and 1888 for 
a subsidiaiy of the Pennsylvania Railroad Company, which 
had an option to lease the land which was not exercised after 
he had made an unfavorable report upon the property. He 
placed a uniform value of $10 per acre upon the land in 
the townships of Butler, West Mahanoy and Ryan, but plac- 
ed no value upon the land in any of the other three town- 
ships, because he had not sufficiently explored them. This 
seems to be conclusive that he depended entirely upon his 
peraonal- knowledge of the property in fixing values. The 
values testified to byJ.B.Warrineriaretheresultof his "fair 
and conscionable appraisement" of the property from in- 
fonnationwhichhehadderivedasfollows: "A. Well, I have 
checked all previous maps and records and bore hole rec- 
ords and reports, and have walked carefully over the sur- 
face to check the amount of prospecting that had been dona 
in the past, whether in my judgment or not it thoroughly 
covered the area. I have checked the adjoining properties 
and ownerships, the work done nearest to it by other com- 
panies, and so forth ; in general, anything of an engineer- 
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ing nature that would lead me to form any opinion on it." 
He placed an aggregate value upon the entire ti-act of 
$197,190, ?80,360 representing the value in New Castle 
township, or at the rate of $20 per acre. 

To rebut this testimony the appellee called Samuel G. 
Crawford, "wiiose qualification as a mining engineer was ad- 
mitted, and did not call another qualified engineer, John R. 
Strauch, his collaborator, because it was agreed that he 
would corroborate Crawford in every particular. Crawford, 
in reaching his opinion upon the value of the land, testified 
that he took into consideation the surface examination of 
the property ; the owner's map of the property and the State 
Geological surveys ; information received from practical min- 
ers and derived from reading various engineera' reports of 
the property; and a knowledge of sales (no doubt piivate 
sales) of other anthracite coal lands. But the main factor 
was the amount of coal which he believed the various veins 
upon the property contained based upon knowledge 
of the existence of the veins upon the property 
and their thickness on the other properties neai-by 
where they are found and mined. He estimated the 
quantity of coal in the property and after rejecting 50 per 
cent, of this quantity for support, and 25 per cent of the 
remainder for the contingencies arising in mining, he con- 
cluded that 25 per cent, of the estimated coal in place rep- 
resented the marketable tonnage of the property, to which 
he applied a value of eight cents per ton. He had testified 
in chief that the value of the land in New Castle township 
was $551,770.68, or at the rate of $161.80 per acre, and that 
the manner in which he arrived at these figures was as 
above stated, the appellant brought out on cross-examina- 
tion. A motion to strike out the testimony of Crawford, 
after his examination had been completed, was made on 
the ground that in fixing the value of the property he had 
taken into consideration elements affecting or entering into 
the determination of the market value of the land other 
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than those which are recognized as proper elements in 
Philadelphia & Reading Coal & Iron Company, Appellant, v. 
Northumberland County Commissioners, 229 Pa. 460. Our 
learned colleague being of the opinion that the motion to 
strike out ought to have prevailed, entirely disregarded the 
testimony of the appellee's engineers. 

It is clear that the foot acre rule for ascertaining value 
is not applicable to this property and that the engineei-s for 
the appellee did not use it What they did was to take into con- 
sideration the elements to which reference has already been 
made, and after a consideration of all of them, used their 
best judgntent in aiTiving at the value of the property. 
Merely because their main factor was the amount of coal 
estimated by them to be in place does not establish that they 
used the foot acre rule. The method used by Hoffman and 
Warriner was not essentially different from that used by 
Crawford and Strauch. That the first named took into con- 
sideration, to some extent, the quantity of coal which they 
believed to be upon the land is evident from the fact that 
they did not value it as baiTen land. It is conclusive, from 
the elements which they admittedly took into consideration, 
that they included the coal upon the liind, though they did 
not estimate it in tons. This was but the application of an 
intelligent judgment in the detennination of value. The use 
of eight cents per ton as an estimate of the value of tlie 
estimated quantity of marketable coal upon the land by 
Crawford and Strauch is not open to the objection that 
thus a present value of the land was fixed on the basis of 
its value at a future period, because the eight cents is not 
royaltdy (royalties being much greater), but an estimate 
of the present value of coal which is to be mined in the 
future. Crawford said that it is an accepted mining prac- 
tice to use eight cents per ton of the estimated marketable 
tonnage of coal in the land as a factor in valuing the land. 
In rebuttal, Warriner did not contradict this, but said that 
the method was not applicable to the appellant's lands, be- 
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cause it is applicable only to ordinary coal lands as a method 
to determine values. He also stated that in his opinion 
eight cents is too high, and that three cents per marketable 
ton in place is of general application, in fixing the value of 
ordinary coal land. This makes it clear that the only differ- 
ence between Crawford's method of valuation and Warrin- 
er's method of valuation arises out of the fact that Craw- 
ford treats the Thompson lands as ordinary coal lands, and 
that Warriner does not so regard them. This represents 
merely a difference of professional opinion, as does also 
the variation in the value per ton. Our opinion is that when 
the market value of a property cannot be ascertained by 
recent sales' values, its value may be established by the 
opinion of mining engineers, who must take into consider- 
ation all matters affecting the probable selling price of the 
land, including the probable quantity of marketable or mine- 
able coal in the ground, and that this is all that the ap- 
pellee's engineers did in this case, which does not conflict 
with the principles laid down in Philadelphia & Reading 
Coal & Iron Company, Appellant, v. Northumberland Coun- 
ty Commissioners, supra, and State Line & Sullivan R. R. 
Go's. Taxation, 264 Pa. 489. 

After a careful consideration of all the evidence we 
have reached the conclusion that the assessment of the ap- 
pellant's property in New Castle township, nmde by the 
board of revision at the sum of $256,775, is not too high 
It is but 75 per cent, of the market value as ascertained by 
the board of revision, and the appellant's evidence does not 
overcome the prima facie case made out by the record of 
the assessment, which is supported by the testimony of 
Crawford and Strauch. There is no evidence in this case 
that the county commissioners, sitting as a board of revis- 
ion, acted arbitrarily, or without sufficient reliable infoiTn- 
ation and evidence in making the assessment. What we have 
said also applies to, and is decisive of the appeals in the 
townships of Ryan, Cass and Butler. In Blythe and West 
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Mahanoy townships a tifferent question arises, because 
the testimony of all the witnesses is that the valuation plac- 
ed upon the land in those townships by the board of revision 
is too hijrh, and this is sufficient, in our opinion, to overcome 
the prima facie case made out by the appellee's offer of the 
record of the assessment. In the disposition of those ap- 
peals we shall fix the assessed value, after having given due 
consideration to the evidence, at a v^ue lower than that 
fixed by the board of i-evision. 

The appellee has filed thirty-six exceptions to the find- 
ings of fact and conclusions of law made by Koch, J., in 
fixing the assessed valuation of the land in New Castle town- 
ship at the sum of $114,150, In accordance with the views 
expressed in this opinion we dismiss the 19th, 20th, 24th, 
25th, 26th,28th,29th, 30th, 31st,33rdand 34 exceptions. The 
19th is dismissed, because there is some competent evidence 
to sustain the appellant's contention, which we have found 
to be insufficient to overcome the i^ecord of the assessment. 
The 24th is dismissed because we ai'e of the opinion that 
the tiiennial assessment made in 1916, unappealed from, 
having been introduced by the appellant, may be regai-ded 
as a declaiation against his interest. It also thi^ws some 
light upon the apportionment of values to the six town- 
ships. The 29th and 30th are dismissed because we ai'e of 
the opinion that the conclusions of law, which it is alleged 
were erroneously affiiined, were affiimed by oui- learned 
colleague, because in his opinion the foot acre i-ule is not 
applicable to this case, with which we agree. 

We sustain exceptions Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 21, 22, 23, 27, 32, 35 and 36. 
When disposition is made of the appeals from the assess- 
ments in Blythe and West Mahanoy townships the 12th, 
13th, 15th, 16th, 21st. 22nd and 36 th exceptions, which 
we have sustained in this appeal, will be dismissed for the 
reason heretofore stated. Foi- the reasons above set forth 
we enter this 
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FINAL.DECREE 
And now, December 13, 1920, appeal dismissed. It is 
further ordered and decreed that for the puiposes of tax- 
ation the appellant's 4028 acres of unseated land in New 
Castle township consisting of 16 original contiguous wai-- 
rants, namely, Andi-ew Kelwig, Necho Allen, Daniel Will, 
Charles Cherry, Jacob Lindermuth, Mamey CheiTy, P. W. 
Jackson, Bai-bara Artilla, George B. DeKeim, Barbai'a Ai-til- 
la, Abraham! Bailey, Bai-bara Graeff, Francis Artilla, Heniy 
Miller, Barbai-a Graeff and Sebastian Graeff, are valued as 
one tract and the value is fixed at the sum of $256,775; and 
that the appellant shall pay the ccsts of this proceeding. 

DISSENTING OPINION BY KOCH. J. December 13, 
1920. 

All the evidence relating to this appeal as well as to 
five other appeals taken by Albert Thompson fi'olm the as- 
sessment of his land in the townships of Blythe, Butler, 
Cass, New Castle and Ryan was taken at one and the same 
timewasi-educedtotypewiitingandfiled to the above num- 
ber and term. Veiy much of said testimony has a direct 
and common beaiing on each one of the six appeals, and 
the legal principles involved in this appeal ai-e common to 
all the appeals. And, in disposing of the six appeals last 
September, I filed my findings of fact and conclusions of 
livw to the appeal wherein the testimony is filed, so as to 
bring together at one place all that relates equally to all 
the appeals, for I think that may avoid any confusion that 
might otherwise arise. But the couit's opinion which sets 
at naught most of my leading findings of fact and conclu- 
sions of law and all of my decrees nisi is numbered to No. 394 
May Term, 1919, which is the appeal for the lands in New 
Castle Township. However, I shall file this opinion to No. 
888 May Term, 1919, and will have only my dissent noted 
in the five other appeals, referring in each dissent to this 
opinion for the reasons of such dissent. 
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1. In the court's opinion it is conceded that the appell- 
ant paid $320,000 in Januai-y 1906 for fifty tracts of un- 
seated lands lying contiguous to one another, situate in the 
townships of Blythe, Butler, Cass, New Castle, West Maha- 
noy and Ryan, and together containing 10, 288 acres. It is 
further conceded that "the acreage in each township is sub- 
divided into the several original warrants." 

The appellant testified that he had sold part of the 
land to a water company for $36,000 or $37,000 and another 
part, adjoining the Borough of Fi-ackville, for $50,000. The 
latter was divided into building lots. He further testified 
that he is willing to sell the balance of the land at any time 
for $400,000. Later, after a long lapse of time had inter- 
vened in the taking of the testimony on said appeals, the 
appellant offered to prove that in the meantime he had bona 
fide sold at public sale, after due notice, all of his said 
lands for the sum of $300,000. Therefore, in view of such 
facts, if the decrees now being entered in these six appeals 
are permitted to stand, the sum total of the assessments 
of all of said lands will, for each of three successive years, 
be $624,172, or more than twice as much as the marketable 
price or value of all the land. I have no reason whatever for 
doubting the veracity of appellant or of his counsel. On 
the contrary, the word of his counsel, whom I have known 
very well for over forty years, i-equires, so far as 1 am con- 
cerned, no one to vouch for its entire truthfulness. 

2. It is further conceded that the appellant, in compliance 
with the Act of March 28th, 1806, 4 Smith Laws, 346, 4th 
Purd., 4981, plac. 3, gave to the county commissioners a list 
of all his unseated land, indicating each original tract sep- 
arately by giving its acreage and the name of its warrantee. 

The tracts must, therefore, be separately assessed, the 
owner not having directed that they shall be assessed to- 
gether as one. "The tax laws as to unseated lands treat 
then^ entirely in reference to the original warrants, when 
not otherwise directed by the owners." Heft v. Gephart, 65 
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65 Pa., 510. See also Hutchison v. Kline, 199 Pa. 564. Nor 
do I know of any authority that allows a single tract of 
unseated .land to be divided into separate pai ts for assess- 
ment, if the whole is owned by one owner. In Mineral Uaii- 
road and Mining Company v. Northumberland County Com- 
missioners, 229 Pa., 436, 447, the Court of Common Pleas 
of Northumberland County said, "In no case should a tract 
of land owned by the same party be divided for the purpose 
of assessment unless it lies partly in one township and part- 
ly in another." And it seems to have passed muster in the 
higher court. In all the appeals the lands were arbitrarily 
divided into coal land and barren land, without indicating 
any dividing lines or establishing any method of their exact 
location. Let us observe the form of the assessments in 
West Mahanoy Township. It stands thus: 

UNSEATED 
ALBERT THOMPSON 
Coal Barren Rate Value Warrantee 

67 12 804 Peter Yohe 

185 775 143375 Christian Keister 

110 12 1320 

23 775 17825 Chas. Cherry 

29 12 348 Chas. CheiTy 



$163772 
It was the duty of the assessor to assess as one tract 
the 295 acres which compose the warrant for the Christian 
Keister tract and also to assess as one tract the 52 acres 
which compose the appellant's holdings under the Charles 
Cherry warrant; and if the assessor failed to do his duty, 
it became the commissioner's duty, and as they failed, it 
now becomes our duty, for we must hear the case de novo: 
224 Pa. 240; 225 Pa., 272; 229 Pa., 461; and 250 Pa., 515. 
"****♦♦ the assessment made by the assessor remains the 
assessment, no matter whether raised or lowered by the com- 
missioners or the courts until final adjudication; it may 
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become an altered assessment at the final decree, but never- 
theless it is still the assessment directed by law, althout^fa 
not in exact accord with the act of the first officer making 
it It is so understood and so called in both oonftnon and 
legal parlance, and no one can be misled by the title which 
so names the subject" Rockhill I. & C. Co., v. Fulton Coun- 
ty, 204 Pa., 44, 50. Our duty "is not that of a clerk to the 
county commissioners, but that of a court whose duty it is 
to hear, deliberate and decide, and then make a proper 
record of" our adjudication. Ibid 46. But, instead of as- 
sessing the tracts according to their respective warrants, 
we ignored the names of the warrantees and insisted upon 
having proof of the value of all of appellant's lands taken 
together in each seiuirate township. Therefore, we are now 
utterly without any evidence whatever as to the value of 
any separate tract taken as a whole. The appellant offered 
to prove the value of the land covered by each warrant but 
he was not allowed to do so, and now, when he was not allow- 
ed to do a permissible thing, he is told, in effect, that for 
not doing the impermissible thing of testifying to the value 
of all of his lands taken together in each and every town- 
ship respectively, it shall count against him and operate to 
his great prejudice and damage. It was our duty to hear 
the several assessments properly, for now we have naught 
to base our decrees upon excepting the assessments offered 
by the county commissioners, and even those were made 
without a proper regard for the law. The law governing 
assessments of land for the purpose of taxation is statutory, 
and neither the assessor, county ctHnmissioners, boards of 
revision or the courts on appeal have authority to proceed 
in any other manner than is prescribed by the statutes; 
Coal and Iron Co., v. County Commissioners, 229 Pa., 461. 
And their undei'taking to divide certain tracts was just as 
unlawful as it was for us to undertake to consolidate all the 
tracts in any single township. By the decrees now to be 
entered this court has assessed all the lands of the appellant 
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taken together in the respective townships, not with his 
consent or by his direction, but over against his implied ob- 
jection. 

I cannot agree that "the appellant treated his acreage 
in each township as a unit for assessment by taking but 
one a]q>eal for each township." He took his appeal upon the 
record just as it stands in the commissioners' office. His 
name stands but once on the assessment book for each town- 
ship and below his name stand the assessments for the diff- 
erent tracts, many of which are cut up into barren land and 
coal land. Thus in New Castle township where the court 
finds there are 16 warrantees there are 25 assessments, all 
under the name of "Albert Thompson, formerly Chas. T. 
Borie." In the case of Rockhill I. & C. Co., v. Fulton Coun- 
ty, 204, Pa. 44, 46, there was but one appeal covering 16tracts 
and the court below and the Supreme Court considered and 
disposed of the appeal without question. Nor did the ap- 
pellee question the appeals here. We went on and heard 
all the appeals here without raising any such question and 
it is not our business to raise it now. It is our duty to see 
that the lands are properly assessed. Nor does the Act of 
19th April, 1889, P. L., 37, authorizing appeals from assess- 
ments say that the owner mnst appeal from each separate 
assessment, nor does the act of 26th June, 1901, P. L., 601, 
authorizing appeals to the higher courts, say that an appeal 
must be entered for each separate assessment. Each appeal 
mentions "lands" & "tracts." 

3. I agree that the assessment as made by the board 
of revision upon its presentation as evidence by the appellees 
made out a prima facie case on behalf of the appellees. This 
is based upon the presumption that the appellees did their 
duty. But, "If the testimony as to the value of any par- 
ticular land is uncontradicted and is worthy of belief, that 
value should be conclusive; if the testimony be conflicting 
the court must use its best judgment in determining from 
the weight of it, what is a just valuation." Lehigii Valley 
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Coi.1 Company v. Northumberland County Commissiimers, 
250 Pa. 515, 525. 

The commissionei's' assessment is only prima facie evi- 
dence of its correctness. But an inspection of it shows that 
it is not correct, because of an apparent defect upon its face, 
to xAt, the division of the several tracts into barren land and 
ooal land. The appellant offered to show the value of each 
tract taken as a whole but he was not allowed to do it. In- 
stead, he was obliged to show that when all the assessments 
in one township were added together the figures arrived at 
exceeded the real value of the land. And he met that test 
fully and to me convincingly, so convincingly, that I think 
no one who heard all his testimony would ever think of 
buying such lands at such figures as the board of revision 
fixed for their value in the six townships above named. I 
believe that every witness who testified told the truth as 
he perceived it. My learned brothers do not seem so to be- 
lieve. When they come to the townships of West Mahanoy 
and BIythe they seem, at least, to believe some of the wit- 
nesses and thus find that the prima facie case of the board 
of revision is overcome, for they fix the total value of all 
the lands in BIythe township, taken together, and consisting 
of eight warrantees and eleven separate assessments, at 
$27,500, whereas the sum total of the appellee's figures is 
$53,739. And in like manner the court fix the value of 
all the tracts taken together in West Mahanoy township at 
$44,000, whereas the figures of the appellees amount to 
$163,772. The majority of this court have adopted two 
methods of disposing of these six appeals. In the appeal for 
the township of West Mahanoy they take the testimony of 
Crawford and Strauch, the appellees' engineers, who value 
all the land at $43,968, and the testimony of John R. Hoff- 
man, one of the appellant's engineers, who values the lands 
at $44,072, and then fix the assessment at $44,000. In 
BIythe Township they do the same. Crawford and Strauch 
thei-e fix the total at $29,879.20 and Hoffman at $23,299 and 
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the court fix it at $27,600. It will be noted that the ap- 
pellees' total valuaUon for West Mahanoy is nearly three 
and three quarter times as high as Crawford, Strauch and 
Hoffman respectively make it; and in BIythe township the 
^pellees' valuation is nearly twice as high as that fixed by 
this court If Hoffman's mature judgment tuid great know- 
ledge, both personal and general, is acceptable to overcome 
a prima facie case in those two instances why shall his 
testimony be discredited and rejected in the other four 
instances? And the same applies to Uie testimony of 
Strauch and Crawford. All the testfanony in the case is 
disregarded in the other four townships, namely, Butler, 
Cass, New Castle and Ryan. If the appellees so greatly 
erred as to double or quadruple the values in the townships 
of BIythe and West Mahanoy, what facts in the case give 
such potency to their values in the four other townships as 
to withstand the assaults of every witness in the case? 
All the evidence adduced in these appeals is simply ignored 
by the court where it has reference to the four townships 
of Butler, Cass, New Castle and Ryan. The evidence of the 
appellees own engineers, being entirely uncontradicted as 
to the acreage, should alone overcome the appellees' prima 
facie case. I will quote here from the appellees* record and 
from their engineers' estimated area in parallel columns 
and will set down the totals so that the contradictions will 
appear readily. 
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Township 


Character Areas in Acres 


En^neer's 




of land. 


as per Assess- 


Estimated 






ment Books 


area in acres 






Coal 


Barren Total 


Coal Barren 


W. Mahanoy 


Coal 


208 




210 




Barren 




206 


204 




Total 




414 




Byan 


Coal 


240 




276 




Barren 




116 


80 




Total 




355 




Blythe 


Coal 


197 




196 




Barren 




1569 


1570 




Total 




1766 




BuUer 


Coal 


1169 




892 




Barren 




1599 


1876 




Total 




2768 




Cass 


Coal 


612 




556 




Barren 




345 


402 




Total 




967 




New Castle 


Coal 


1893 




1895 




Barren 




2135 


2133 




Total 




4028 




Total 


Coal 


4319 




4023 


Total 


Barren 




5969 


6266 



-Total, coal and Barren 10288 

Now when we total these columns, we find the total 
area of coal lands in the assessment books is 4319 acres and 
the total area of barren lands is 5969 acres, whereas the 
estimates of the engineers, who spent two days on the land 
and some time on the geological map and on the ownei''s 
map and on some other data, show a total of 4023 acres of 
coal land and 6265 acres of barren land, - an apparent differ- 
ence of 296 acres less of coal land and 296 acres more of 
barren land. 

4. When the appellant on several occasions offered to 
show the value of each separate tract I expressed the view 
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that the offer should be received, but it was rejected ; and, 
when I came to consider all the testimony, I felt obliged 
to give due weight to the fact that all the land taken to- 
gether had cost the appellant $320,000 in 1906, and that 
he had in the meantime received not less than $86,000 for 
parts of the land which he sold, and als6 that he would sell 
his land at any time for ?400,000. This testimony is not 
disputed. An owner knows, or should know, at least as 
well, if not better than any one else, what his property is 
really worth. There is authority to support this statement. 
In Mineral Railroad and Mining Company v. Commissioners, 
229 Pa., the court said at page 4r9, "Appellant being the 
owner for such a long period of time, presumably had the 
best knowledge of the actual value of the lands ****." Also 
see Coal and Iron Company v. Commissioners, 229 Pa., at 
jisge 472, where the Supreme Court said, "Appellant was 
the best judge of the value of his own lands **••," Now 
John R. Hoffman is the only witness whose valuations, taken 
in the aggregate, approximate the total valuation of $400,000 
fixed as the selling price by the owner himself; and let it 
be not forgotten that the owner ofiered to show tiiat later 
he actually did sell the land for $300,000. The aggregate of 
Hoffman's valuation is $382,694, and, in view of the aiqwll- 
ant's personal testimony, I oouldi not follow the opinion of 
J. B. Warriner, one of the appellant's witnesses because his 
valuations total only $197,190, as against appellant's valu- 
ation of $400,000. Both Hoffman rnd Warriner valued the 
land in each township conformably to the court's require- 
ment that the land in each township must be taken together 
as constituting one tract. Nor could I take Mr. Ludlow's 
testimony because he valued the land only in three of the 
townships. His testimony, however, has value in this, that 
he fixes the value in each of three townships at not exceed- 
ing ten dollars per acre, whereas the appellant's total valu- 
ation of $400,000 for the 10,288 acres shows his average 
value per acre at $38.88. Mr. Ludlow had personal know- 
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ledge of only the northern part of the New Castle township 
lands and part of the Cass township lands, but was not per- 
mitted to testify as to their value, because he was required 
to testify to the value f>t all the lands taken together in 
each township. 

I disregarded the testimony of Crawford, a witness for 
the appellee. It was agreed that John H. Strauch would 
testify the same as Mr. Crawford. Therefore, in disregard- 
ing the testimony of Mr. Crawford I also disregarded what 
Mr. Strauch would have testified to. For such disregard 
I have several reasons that appear to me as entirely sound 
and controlling. 

(a). First reason. Their valuation for all t^e lands 
in the township of Butler, consisting of 2762 acres, is 
$406,274, and their valuation for all the lands in the town- 
ship of New Castle, consisting of 4018 acres is $651,761 
and each of these valuations exceeds the valuations of all 
the lands in the six townships taken together as testified 
to by the owner himself. It must be remembered that the 
owner's entire acreage is 10,288 acres as compared with a 
far less acreage in each of said townships. Further, Craw- 
ford's and Strauch's total valuation of all the lands in the 
six townships is $1,502,661.08, or more than five times the 
amount for which the appellant undertook to prove that 
he sold the land, and it is over three and Uiree-quarter 
times as much as the owner testified he would sell the entire 
property for. 

(b). Second reason. The greatly preponderating and 
controlling factor that enters into the valuation of Craw- 
ford and Strauch is their supposed quantity of coal in 
place, whilst the most positive and uncontradicted evidence 
in the case gives no warrant whatever for such suppositions. 
They say there are on some of these lands as many as five 
veins of anthracite coal. Beginning at the one nearest to 
the surface and going down, there is supposed to be in their 
order, the Mammoth, the Skidmore or Wharton, the Budt 
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Mountain, the Upper Lykens Valley and the Lower Lykens 
Valley. Crawford was on the land twice, takingaday each time 
but with what closeness he examined the 10,288 acres, or 
over 16 square miles, of land he did not clearly make known. 
It is obvious that the examination could not have been par- 
ticular as to the whole of that vast area. Those two en- 
gineers, however, had access to some data, the principal of 
which was the map of our State Geological Survey, which 
survey and map A, D. W. Smith, a civil and mining engineer 
and his collaborators made over thirty years ago. They did 
Smith the honor of relying upon his map of the surface 
of the land, but this court seems to ignore Smith's verbal 
testimony as to what is not likely to be found 
below the sui-face. The work of the geological survey com- 
pelled Smith and his associates to traverse and examine, I 
apprehend, every acre of this land, and it took them months 
and months to do it. Whereas Crawford and Strauch spent 
two days on the land, and their suppositions ignore all the 
positive testimony in the case. They assumed twelve feet 
as the average thickness of the Mammoth vein, four feet 
as the average thickness of the Skidjnore or Wharton vein, 
six feet as the average thickness of the Buck Mountain 
Vein, three feet as the average thickness of the Upper 
Lykens Valley vein and three feet as the average thickness 
of the Lower Lykens Valley vein, and they then estimated 
the ai'eas of those veins ; and, taking into consideration their 
length, breadch, pitch and supposed thickness of pure coal, 
found the solid coal contents of all the veins and assumed 
one-fourth thereof as ultimately reaching the market; and 
fixed the value thereof, in place, at eight cents per ton. 
Edwin Ludlow, a mining engineer of thirty-five years active 
experience, in the years 1887, 1888 and 1889 explored for 
the Pennsylvania Railroad Company the lands in all these 
townships, excepting Blythe. Appellant offered to show 
that Mr. Ludlow expended $80,000 in such expirations, but 
he was not permitted to prove that fact. Hcrwever, Mr. 
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Ludlow's explorations did not find the coal that Crawford 
and Strauch supposed is (hi those lands. He put down drill 
holes and slopes. Diamond drill holes were put down as far 
as 1400 feet in the centre of the basin, through into the red 
shale, followed by horizontal drill holes from the bottom of 
slopes, and he found the Lykens Valley Vein was but little 
pockets of coal, *^iiiaps enough to cause you to put in a 
lot of nwney and not get it out" He put one slope down 
700 feet and found that the pocket of coal was only 100 
feet on the line of the slope and 30 feet on each side, and 
he exhausted all the coal to make the necessary steam for 
their work. It was merely a pocket. Mr. Ludlow went down 
1174 feet at the Mud Run Basin and found that where the 
Lykens Valley should have been there was only one inch 
of coal, and where the Buck Mountain vein should have 
been there was only another inch of coal, and the ttii*ee 
other veins were respectively one inch, one and one-half 
feet thick and two indies thick. Adding these together, 
we find there were less than two feet of coal where Messrs. 
Crawford and Strauch suppose there are 28 feet of coal. 
Mr. Ludlow testified that in Ryan Township, where the 
Crystal Run Colliery had been erected, the project had to 
be abandoned because in every direction they went they ran 
into faults. What the supreme Court said in Rockhill I. & 
C. Co., V. Fulton Co., 204 Pa., at page 50, fits in pretty well 
here : "The testimony of appellee is based on the mere sup- 
position of witnesses having no exact knowledge of the sub- 
ject ; they could not see hundreds of feet into the ground ; 
they assumed fi'om slight outcroppings on contiguous land 
that these were coal lands and so at one time did the owners ; 
but the drill and pick demonstrated the mistake." 

Crawford and Strauch themselves demonstrated that 
their foot-acre method of calculating the supposed tonnage 
of coal in place solely and absolutely controlled their judg- 
ment in fixing their valuations of the coal lands. As illus- 
trations, we will take their figures for only the townships 
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of New Castle and Butler. 

In New Castle township they estimate 1895 acres as 
coal land and 2133 acres as barren land, and they estimate 
the total tonnage of marketable coal at 8,013,700, which, at 
eight cents a ton in place, they value at $641,096, and to 
this they add $10,665 for the 2133 acres of barren land at 
the rate of $5 per acre and thereby fix $651,761 as the 
value of all of the appellant's lands in New Castle Township. 
In Butler township they estimate 892 acres as coal land and 
1876 acres of barren land, and they estimate the total tonn- 
age of marketable coal at 4,961,175, which, at eight cents 
a ton in place, they value at $396,894, and to this they add 
$9380, which is at an average of $5 per acre for the 1876 
acres of barren land, and thereby fix $406,274 as the value 
of all of the appellant's lands in Butler township. Now, 
in the light of such testimony by Crawfoi-d himself (See 
too his blue print), it seems incomprehensible to me that 
my learned brothers should say, "It is clear that the foot- 
acre rule for ascertaining value is not applicable to this 
property, and that the engineers for the appellant did not 
use it. What they did was to take into consideration the 
elements to which reference has already been made, and 
after consideration of alt of them, used their best judgment 
in arriving at the value of the property." And these are 
"the elements to which reference has already been made," 
to wit, "the surface examination; the owner's map of the 
property and the state geological survey; information re- 
ceived from practical miners and derived from reading vari- 
ous engineers' reports of the property ; and a knowledge of 
sates (no doubt private sales) of anthracite coal lands." 
In the majority opinion of this court, we nevertheless find : 
"But the main factor was the amount of coal which he t>e- 
tieved the various veins upon tiie property contained." I, 
therefore, still remain of the opinion that the testimony of 
Messrs. Crawford and Strauch should not be considered in 
arriving at the fair market value of these lands. Nor can 
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I subscribe to the statement that, "The method used by 
HolTman and Warriner was not essentially different 
from that used by Crawfoi'd and Strauch." A careful read- 
ing of their testimony does not, in my opinion, sustain that 
statement 

5. As to the ratio of assessed valuation to real valu- 
ation. Of course, all lands should be assessed at their actual 
value, but when lands generally throughout the county ai*e 
assessed below their actual value it is unfair and unaiwful 
to disregard that fact upon appeals for alleged excessive as- 
ses'.ments. "The assessed valuation should as nearly as 
pos;ible represent the ..ctuaJ value, but it must be uniform 
no matter whether the proper standard is followed or not. 
It i:; a well-known fact that from the beginning of our state 
government to the present time, in nearly every section of 
the commonwealth, the assessed value of property is ridicul- 
ous'y low as compai-ed with actual value." Del. L. & W. R. 
R. Go's. Tax Assessment (No. 1) 224 Pa. 240, 247. That 
"well-known fact" has thus been taken notice of judicially, 
and that same "well-known fact" finds illustrations, here in 
thi» county and has always found it so far back that "the 
memory of man runneth not to the contrary." Eveiy in- 
telligent pel-son who knows anything whatever about real 
pro;>erty and taxation in this county knows that generally 
throughout the county I'eal estate is assessed below its real 
value, and particularly that in the towns it is far below 
its real value. The members of this coui-t, in common with 
all intelligent people in this county, know that general fact, 
and I think we should take some judicial notice of it and 
should be reasonably controlled by it. 

Suppose it were mateiial in a case upon trial in this 
county to know the genei'al temperature of the weather here 
in winter. Would any judge in this commonwealth, who 
might happen to preside at the trial, call for witnesses to 
prove that it is generally cold here in winter time? Or 
would he pi-oceed without such proof upon the proposition 
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that it is a "well-known fact" that we generally have cold 
weather all over this state in winter time? But, for in- 
stance, if a pei-aonal action, based on facts originating: in 
the Sandwich Islands, were braught in this county and it 
became material for the court and jury to know the general 
temperature on the islands in winter, proof might be re- 
quired to show some of the jury and, perhaps, the judge 
that it is never cold on the Sandwich Islands. 

Let us be frank about this thing. I must assume that my 
brothel's are acquainted with that "well-known fact," men- 
tioned by Mr. Justice Elkins in the opinion last quoted from, 
at least so fai' as it conceins tlieir own real properties, for 
we all know that our own properties are assessed "ridicul- 
ously low as compared with actual value." Since reading 
the opinion of this court which is about to be handed down, 
I have taken the trouble to look at the assessment of prop- 
erties owned by, or standing in the name of the wife of, 
respectively the members of the court, the counsel and the 
eommissionei's who took an active part in this appeal, and 
also the properties standing respectively in the names of 
several of the most active members of the "Tax Revision 
Party" mentioned by Mr. Leib in his testimony. All but 
two of those who took part in the healing live here in the 
city of Pottsville, and I find that our properties vary in 
their assessed values from ten per cent to thirty-three per 
cent of their actual value. Years ago when I was in the 
active practice of the law I had occasion to learn that our 
farm lands and homes of the humble were ratably assessed 
higher than other properties all through this county. It 
may be said that these matters are off the record and I 
admit that they are, but they are not off of my conscience, 
and I do not propose that my conscience shall be lulled to 
sleep because some one may say "your well-known facts are 
off the record." Pi-operties sitiiate on the principal streets 
of our city and which are highly productive ai-e all assessed 
below half of their actual values, and I am unwilUng that 
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Mr. Thompson shall be compelled to pay taxes on the actual 
value of mountain lands which at present seem to produce 
nothing but snakes and huckleberries. The question raised 
by tiiese appeals under the conditions which exist in this 
county is not a question of law only, it is a matter that 
should address itself to one's sense of fairness and justice. 

Doubtless, the county commissioners had knowledge of 
the "well-known fact" that few, if any, real properties ai-e 
assessed at their actual value, and therefore applied it They 
are presumed to have done their duty because they are pre- 
sumed to have known and undeistood their legal duty, and 
therefore to have done it when they assessed the appellant's 
land at 75 per cent of what they considered the full value 
thereof. 

E. C. Brobst who had been a county commissioner for 
over eight years prior to the hearing on these appeals, and 
must, therefore, have had something to do with at least 
two prior triennial assessments in this county, testified that 
the commissioners did not assess other lands "at their full 
market value;" and, when asked the ratio, Brobst said, 
about 75 per cent as near as he could tell. The following 
appears on the recoi-d of his testimony; 
By Judge Berger:- 

"Q. Do I understand from that, that sitting as a mem- 
ber of the Board of Revision of taxes you used seventy-five 
per cent of the actual market value of the property as the 
basis of assessment by your boai-d? 

"A. Yes, sir ; I think it was. 

"Mr. Shay:- What was the answer? 

"Judge Bechtel:- He said yes. 

"Judge Berger:- He said they used seventy-five per cent 
of the market value as the basis of assessment by the board 
of revision ; and that is fairly competent evidence. 

"Mr. Shay:- Yes, sir, we have no objection to that." 

But notwithstanding the fact that Judge Berger ruled 
that it was "fairly competent evidence," and that Judge 
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Siay who is the ^pellee's counsel impliedly ad- 
mitted that Brobst's statement was correct and true, the 
court now says, I had no right to make use of this import- 
ant piece of testimony in my humble and apparently unsuc- 
cessful effort to ascertain fair assessments for the appell- 
ant's lands. 

W. S. Leib, who had been a county commissioner for 
only fifteen months, was called as a witness and testified 
that they "had no fixed ratio." He also told us that they 
had before them said engineers, Crawford and Strauch, who 
then represented the "Tax Revision Party." The followingr 
appears in the course of Leib's testimony.' 
"By Judge Berger:- 

"Q, In discharging your duties then as a member of 
the board of commissioners, sitting as a board of revision, 
did you in this particular case assess this particular 110 
acre tract at its full mai'ket value as you ascertained it for 
that purpose? 

"A. We thought we had assessed this 110 acres upon 
about the same basis as what other coal lands in that vicin- 
ity Were assessed at. 

"Q. But the question is whether the assessnjent rep- 
resented, from the information you had received, its full 
market value, one hundred per cent? 

"A. I would not say one hundred per cent. I would 
say seventy-five per cent of its market value." 

Further on in Mr. Road's examination of Mr. Leib the 
following appears. 

"Q, You always allowed something to meet the condi- 
tion that applied uniformly, a difference between assessed 
and market values on property in this county, didn't you ? 

"A. Yes, sir, on account of the irregularity of some 
of the assessments. 

"Q. And thrt percentage you think was about twenty- 
five per cent, is that right? 

"A. On this particular case I would say yes. 
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"Q. And throughout would it be twenty-flve per cent, 
do you think? 

"A. We felt so. Some thought of a good many of the 
coal lands that it was one hundred per cent. We did not 
think so. 

"Q. No, but I mean the allowance that you made. 

"A. About twenty-five per cent. 

"Q. Generally throughout the county? 

"A. Yes sir, that is on the coal lands. 

"Q. On the coal lands ? 

"A. Coal lands. 

"Q, Now how was it outside of the coal lands? 

"A. They did not come up before us, because we had 
assumed that the assessors had done their full duty." 

The only appeals to the board of revision related to 
coal lands, excepting one case which was settled or with- 
drawn. 

We furfher find the following on the record in Leib's 
testimony. 

"By Judge Berger;- 

"Q. Judge Koch's question is this, did you or did 
you not, fake seventy-five per cent of the value that you 
arrived at from the conflicting testimony ? 

"A. Our own judgment; yes. 

"Q. You first arrived at the market value from the 
conflicting testimony and then you put the assessed valu- 
ation based upon seventy-five per cent? 

"A. Yes, sir, upon what we thought was a fair valu- 
ation. 

"Cross-examination by Mr. Shay, 

"Q. You did that on all coal lands in the county? 

"A. All the coal lands in the county. 

"Q. AH that were appealed? 

"A. Yes, sir." 

The position of my learned brothers seems to me some- 
what anomalous. Here we have the testimony of the com- 
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missioners that they assessed all coal lands at seventy-five 
per cent of their i-eal or market value. The commissioners 
therefore, considered the real value of the lands in West 
Mahanoy Township at $218,362,66, and assessed them at 
75 per cent of that, or $163,772, whereas the court now fixes 
their full value at $44,000, and so assesses the lands as one 
ti-act. And likewise in the township of Blythe, the commis- 
sioners must have found the full value of the lands at 
$71,652, and assessed them at $53,739^ whereas the coui*t 
now fixes their full value at $27,500 and so assesses them as 
one tract; while in the townships of Butler, Cass, New Castle 
and Ryan they let the 75 per cent assessments of the com- 
missioners stand upon the presumption that they did their 
duty when they assessed the lands in those four townships ; 
and in doing this the court necessaiily accepted the seventy- 
five per cent basis in four of the townships and totally re- 
jected it in the other two. Again the court's decrees assess 
lands as indicated in parts of warrants, or in entire war- 
rants, in the said four townships, and consolidate all the 
lands in the other two townships but giving the names of 
the warrantees composing each township unit. 

7. The loyal citizen will cheerfully pay his just share 
of all the taxes which are necessary ; but no one should be 
compelled to pay more than his just share. Hence all prop- 
erties, both individual and coiporate, should be assessed 
in accordanc3 with the law of the land, to wit, at their 
actual value. If so assessed, taxation will be uniform and 
no one will be harmed thereby either in his person or es- 
tate. It will mean justice to all so far as taxation is con- 
cerned. No individual or corporation will then pay more or 
less than he or it should honestly pay, and the tax rate will 
be very much lower than it now is, for the total amount of 
all taxes will not become greater, but the rate will become 
uniform. In order that they may do their duty properly, I 
think the aasessoi-s should be given power to inquire from 
each owner as to the actual value of ?uch owner's property. 
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and, if the assessor thinks it necessary, then to require the 
owner, or his Qualified representative, to make affidavit to 
the fact. 

I regret that ray brothers and I cannot see these mat- 
ters in the same way. But the appeals are before us and 
we must deal with things as they are, or, at least, as we 
understand them to be. I would now affirm the appellant's 
twenty-fifth request which I inadvertently omitted to ans- 
wer. I would dismiss all of the appellee's exceptions and 
would then re-open the case to let the appellant tell us the 
value of each separate tract and to find out ^^at is the gen- 
eral average ratio of assessment values to actual values in 
this county, even if we were obliged to call in every assessor 
in the county, and, perhaps, many real estate agents and 
also others qualified to speak. In that way a great and last- 
ing public service could be rendered, and the assessors might 
become so well acquainted with their duties, that, within 
a very few years, the many errors of the past would be 
avoided. Every tax payer would be put upon a basis of 
equality, and farmers and owners of humble homes would 
no longer be obliged to pay an unjust proportion of Uie 
taxes to which alt should contribute ratably. 

For the reasons hereinabove stated I respectfully dis- 
sent from the decree entered in the appeal stated in the 
the caption hereof, and for the same reasons will note my 
dissent in the other five appeals referred to. 
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Testamentary capacity - Issue - Undue influence. 

Where a person has testamentary capacity, but is so weak, 
physically or mentally, as to be susceptible to undue influence and a 
substantial part of his estate is left to one occupying a confidential 
relation to him, the burden is upon the latter to show that no im- 
proper influence controlled the making of the will, but in a caae 
where the decedent's testamentary capacity is conceded and 
there is no evidence of weakened intellect, the burden is upon those 
afiserting undue influence to prove it even where Uie bulk of the 
estate ia left to one occupying a confidential relation. 
Appeal from Register of Wills. O. C. 
Cyrus G. Derr and G. M. Roads, for appeal. 
J. W. Meyer, contra. 
WILHELM, J. May 16, 1921. 

This is an appeal from the decree of the Register of 
Wills admitting to probate the will of William Buechley, and 
a petition to frame an issue directed to the Court of Common 
Pleas to try by jury whether (a) the said aJIeged will is 
the last will of William Buechley ; (b) whether the will was 
procured by undue influence unlawfully exercised by William 
Buechley, Jr., aided and abutted by othei's; (c) whether 
William Buechley was at the time of executing said alleged 
will of a sound and disposing mind. 

The first and third propositions seem to have been 
abandoned by the contestants, and they admit tbat the tes- 
tator was possessed of testamentary capacity to make a 
will. Therefore the only question here to be considered is 
that of undue influence exercised in procuring the execution 
of the will. And the primary question to be considered in 
this connection is:- When undue influence is alleged, upon 
whom rests the burden of pnoving it. 

Under the authority of Miller vs. Miller, 179 Pa. 645, 
and 187 Pa. 572, ,the contestants take the position that 
where a decedent, although possessed of testamentary car 
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pacity, favors a son who occupies a confidential relation, a 
presumption is raised that the will was procured by undue 
influence, and tiie burden is on the son to rebut that pre- 
sumption. 

While it is true, in the second Miller case, the last pai«r 
graph of the syllabus appears to lay down the rule as above 
stated, and the statement of the Supreme Court, in consider- 
ing the fourteenth assignment, which embraced the appell- 
ants' third point, wherein it was stated that the appellants 
were entitled to an unqualified affirmance of the third point, 
probably actuated the reporter in framing the last paragraph 
of the syllabus, yet a careful reading of the language of the 
coui't indicates that the lower court was criticised for quali- 
fying their affirmance of the third point by saying in effect 
there was no evidence that the son was the ti-usted and con- 
fidential agent of his father, when the evidence of the son 
himself showed that he stood in that illation to his father. 
The lower court said in Friend's Estate 198 Pa. 366: :"We 
do not think it was the intention of the Supreme Court 
thei-e (Miller case) to hold, as the syllabus quoted indicates, 
that in the absence of testimony tending to show that the 
inental faculties of the testator were impaired, the burden 
of sustaining the will would be cast upon a son standing in 
a confidential relation to the testator who received a large 
portion of the estate." In affirming the action of the lower 
court, page 371, refusing an issue, wheve it appeared that 
the son was his mother's trusted and confidential agent and 
was largely prefeiTed the Supreme Court said : "On due con- 
sideration of the testimony, and of the clear and satisfactory 
Opinion of the learned judge of the orphans' court, we affirm 
the decision of the register and dismiss the appeal." There- 
fore, we take it that the construction placed upon Miller 
vs. Miller by Judge Over when he said "What was said in 
Miller vs. Miller upon this question should be construed in 
the light of the facts of the case, and it appears in the opin- 
ion of Miller vs. Miller, 179 Pa. 645 that an important factor 
in granting an issue in that case was the fact that there 
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was evidence fi-om which the juiy might find that the tes- 
tator's mental faculties were greatly impaired" met with 
the approval of the higher court. 

In Phillips Estate, 244 Pa. 35, Mr. Justice Moachzisker 
in an exhaustive opinion has considered many if not all of 
the cases beaiing upon undue influence in the procurement 
of a will, and the sufficiency or insufficiency of the testi- 
mony governing the gi*anting of an issue devisavit vel non, 
wherein he has deduced several rules to guide when this 
question is raised. It does not appear from anything con- 
tained in this opinion that a new rule was intended to be 
laid down in Miller vs. Miller, and the rule in Phillips Estate 
appears to be: Where a person has testamentary cai»city 
but is so weak physically or mentally as to be susceptible 
to undue influence, and a substantial part of his estate is 
left to one occupying a confidential relation to him, the 
burden is upon the latter to show that no improper infiuence 
controlled the making of the will, but in a case where the 
decedent's testamentary capacity is conceded and there is 
no evidence of weakened intellect, the burden is upon those 
asserting undue infiuence to prove it even where the bulk 
of the estate is left to one occupying a. confidential nelation. 

Every man is presumed to have testamentary capacity, 
and every will is presumed to have been executed by one 
whose mind is healthy, strong and free. Where it is con- 
ceded the testator hiid mental capacity to make a will, the 
charge that undue influence was exercised by one occupying 
a confidential relation to procure the execution of the wiii 
must be supported by evidence to show that the mind was 
impaired. 

In this case the testator was a man seventy-four yeai-s 
of age at the time of his death, and about sixty-five years 
old at the time the will was executed. He had acquired a 
fortune of about one hundred and fifty thousand dollars in 
the lumber business. He was the father of three children, 
one of whom was a son who was his business partner for 
about twenty years before his death, a daughter, who was 
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married and living: in Reading, and w3io frequently visited 
him. down to the time of his death, and who received visits 
from her father, notably on Christman Day each year down 
to Christman Day, 1909, the date of the last visit, and an- 
other son, who conducted himself in a manner displeasinj; 
to the father, and to whom the testator never became recon- 
ciled. The testator was an active business man during the 
whole of his life until he was stricken with progressive paral- 
ysis, which resulted in his being confined to his house in 
the year 1915, and thereafter. He was a man of intemper- 
ate habits, a frequenter of drinking places, particularly in 
the afternoon and evening, and on several occasions drunk 
to such excess that he remained in one of the saloons for a 
week or ten days. In his latter years his eye sight began 
to fail him, and he required an attendant to accompany him 
and assist him at street crossings when going to and fioni 
his home and office, so that he could mot% easily stop up 
or down at the sti'eet crossings, and avoid the risk of acci- 
dent from moving vehicles. In the year 1906, he fell, his 
head striking a stone step, was removed to a hospital A'heie 
he was treated for several days. 

The contestants allege that the fall which occurred in 
1906 was the beginning of a mental and physical break- 
down, which progressed during the remainder of his life. 
It is testified by Mrs. Kenney, the daughter, that her father 
was a changed man after the accident in 1906. "He seemed 
to me as if he was under a dope of some kind. He took no 
interest in things and not the bright, smart man he had 
been. It was, well, I do not know; I could not attribute 
it to drink alone; I do not know whether drink would do 
it, and I have never been around anybody entirely out of 
their mind. I do not think he was out of his mind. I think 
he was not himself ; he was not normal." Mrs Kenney also 
testified that she saw a change in her father just before the 
accident, ajid he was "worse after." "He seemed to take 
more to drink, and he was irritable and things annoyed him. 
Little things that father never paid any attention to— they 
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annoyed him." His daughter also testified that on Christ- 
mas Day, 1909, when her father last visited her, he seemed 
helpless.. "I noticed that day a big change in my father. 
He would only answer in syllables. He did not seem able 
to hold a conversation." "I thought he had a light stroke" 
in his right arm. "I noticed he took his left hand to get 
it (food) to his mouth. He could not get it up to his mouth." 

Judson Kenney, the son in law of the testator, in reply 
to the question "What was his condition physically in 1907 
on to his death," said "Well, his condition was not what 
you would call normal." This witness speaks of the accident 
in 1906 or 1907 and said "He never seemed to me to be 
the same man mentally after that that he was before." And 
in descnbing the visit to witness' home in Reading Christ- 
mas Day 1909, this witness said when he saw him on his 
arrival. "I took him to be very much under the influence 
of liquor." And he says when he tcok him back to the train 
the testator" appeared to be very much better when I met 
him, when I took him from the train." ^ 

This testimony of the daughter and her husband is the 
only expression of opinion or circumstance tending to show 
mental weakness before the execution of the will. Each of 
these witnesses express opinion of mental decay without re- 
lating a single convincing fact which would warrant the 
opinion. Neither of them relates any conversation showing 
a weakened intellect or recites a f.ingle word or sentence 
uttered by the testator that would indicate that he was 
suffering from mental debility before or at the time of the 
execution of the will. Tlierefore the contestants have failed 
to show that the testator whs so -weak physically or men- 
tally as to be susceptible to undue influence, and there being 
no competent evidence of weakened intellect, the burden is 
upon the contestants to prove undue influence notwithstand- 
ing the chief beneficiary under the will is a child occupying 
a confldential relation to the testator. 

There is no direct evidence of undue influence. The con- 
testants aver that there are circumstances from which it 
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may be inferred the testator waa so weak mentally and phys- 
ically that his mind could have been operated upon, and his 
intelligence controlled by the chief beneflciary. Consider- 
able importance is attached by the contestants to the testi- 
mony of David Hill, the paid companion of the testator, but 
the testimony of this witness concerning the time he began 
his service of assisting the testator in passing along the 
streets is loose, if not contradictory, and it cannot be said 
with certainty that Hill's services in attendance upon the 
testator were rendered befoi-e the execution of the will. But 
irrespective of the time fixed by his testimony, as to the 
beginning of the service, his opinion as late as 1913 was 
that the testator was not a "feeble-minded" man, but was 
feeble physically. 

The testator drank to excess on occasions, and probably 
many occasions. He was a daily visitor to saloons and drink- 
ing places. He shed teai-s when he received the letter) from 
his waywaid son asking for forgiveness. He declared his 
favored son to be a "hog" because he wanted "it all," and 
did not want "Laura to have anything." If any inference 
can be drawn from the fact that he was a frequenter of 
saloons, drank to excess, and, therefore, a man of weakened 
intellect, that inference is overcome by the testimony of a 
number of witnesses who were friends and othere who were 
business associates, officers and directors of the bank, where 
he held the office of director, some of whom sei-ved with the 
testator as an auditor of the affairs of the bank, all of whom 
testified to his keen mind and his competency to perform 
his duty as an officer of the bank and attend to matters of 
business generally. His declaration at the Shadel saloon 
that he would not comply with his son's wishthathisdaught- 
er should not have anything was caiiied into effect and the 
will contains a bequest to her. If it is true that the chief 
beneficiary was endeavoring to influence his father to the 
extent of disinheriting the daughter, he failed, and this evi- 
dence strengthens the presumption that the mind of the 
testator was free from that influence when he wrote and 
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signed the will. 

William Buechley, Jr., was the partner of the testator 
in the lumber business and an enterprise or two subsidiary 
to it for a number of years. Necessarily their association 
was close in business matters. He lived aside of his father 
for a long time, and in the year 1911 a door was put in 
place connecting the two houses on the third floor, and the 
evidence shows that the family of William Buechley, Jr., 
had free access to the home of the testator not only from 
the third floor where the new doorway was established but 
on the street floor both front and rear, and it can fairly 
be said that intimate social relations existed between Uie 
families. It is fair to conclude that with the advance of 
years responsibilities both social and business were shifted 
from the shouldei's of the testator to those of the son, and 
greater reliance was constantly being placed in the son by 
the father. All of which shows abundant opportunity to 
unduly influence of the mind of the testator to the disadvanr 
tage of children not so favorably situate. 

The testimony also shows that, at the time of the mak- 
ing of the will, and for three years after the testator lived 
his own life outside of business hours and his son was not 
his companion from the time he left his place of business 
until he retired at night. In fine there is no evidence here 
to show that the chief beneflciary exercised a watchfulness 
over the testator that would prevent the testator from hav- 
ing communication with others in his absence and thereby 
afford an opportunity to discuss his business matters and 
the disposition of his property by last and testament In 
fine the freedom of the testator from observation and con- 
trol on the part of the son does not strengthen the thought 
or suspicion that the opportunity to unduly influence the 
testator was seized. Ordinaiily a wrongful act such as un-; 
duly influencing a pai"ent in the making of a will is follow- 
ed by a surveillance so close that suggestion from others 
which might work a change is attempted to be prevented 
and a watchful eye and active diligence is the only practical 
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method of makinsr sure the wrong will not be cincumvented. 

If this is a method to establish undue influence without 
direct proof of fraud, it seems to have failed, because undue 
influence cannot be made out by circumstances which, 
though to be expected if there was fraud, are equally oon- 
aistant with its absence. Circumstances frequently justify 
the inference of wrong doing and just as frequently justify 
an inference of lack of wrong, as in this case. And when 
there are other circumstances where it is established that 
a contest of will power was entered into between the testa- 
tor and his chief beneficiary and the will of the testator 
dmninated, and controlled, it weakens the position of the 
contestants who allege the mind of the testator was impris- 
oned and under the direction and control of the chief bene- 
ficiary. 

About six months after the execution of the will, the 
testator decided he would buy a property at SherifTs sale 
and directed his son to attend to it. The project did not 
meet with the approval of the son and he advised against 
it, refused to execute the commission, whereupon the testa- 
tor directed another [)erson to attend the sale, purchase the 
pivperty, and a re-sale later resulted in a profit. This in- 
cident not only shows that the mind of the testator was not 
dominated at that time by Ihe son, but that his business 
judgment and instinct was sound, and good. On the day 
^e minds of the testator and his son clashed over the pur- 
diase of the property, the son's mind did not control, and 
the testator was free to make a new will making any dis- 
position of his property that he saw fit, and his neglect to 
so exercise his ri^t to dispose of his property by last will 
and testament is a presumption that on that day when his 
mind was healthy, strong and free, he had no desire to re- 
arrange his testamentary disposal of his estate. 

The contestants assert that they have established the 
fact that a confidential relation existed between the testator, 
and his son, which is evidenced by the employment of the 
son in the business by the father^ afterwards admitting him 
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by gift into partnership to the extent of one-third interest, 
followed by the increase of the son's portion to a half inter- 
est, placing of the title to real estate in his name, permitting 
a door to be established between tlieir houses, and entrusting 
to his care his valuable papers ; also that the testattn-'s mind 
was enfeebled from the time that he suflfered from a fall 
in the year 1906 or 1907, as shown by the testimony of his 
daughter, Laura Kenney, his son in law, Judson Kenoey, 
and David Hill, and that the testator was a man of intem- 
perate habits. 

The first proposition, that a confidential relation was 
established between tiie father and the son seems to be 
proved, but the second proposition, that the testator's mind 
was enfeebled excepting such debility as could be naturally 
expected from age aggravated perhaps by intemperate 
habits, has not been established to the extent that a jury 
should be permitted by their verdict to set aside the will. 
If a will may be set aside by the declaration of a disappoint- 
ed legatee, that the testator was "a changed man — he seem- 
ed to me as if he was under a dope of some kind ; he took 
no interest in things and was not the bright, smart man 
he had been," "I think he was not himself; he was not 
normal," and the further testimony of the husband of the 
disappointed legatee in speaking of the accident of 1906 
or 1907 — " he never seemed to me to be the same man men- 
tally after that that he was before," and "his condition was 
not what you would call normal," the right of a man to 
dispose of his property by last will and testament would be 
cui-tailed to a degree not contemplated by any law called to 
our attention; and if the case rested alone upon ^e testi- 
mony of the daughter and her husband, which is practically 
the only evidence of mental debility, would the granting of 
an issue be justified? 

However, it is necessary to grant or refuse this issue 
upon the unconvincing testimony of the contestants, because 
the preponderance of testimony of a number of disinterested 
witnesses shows that the testator was a man of strong mind 
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and intellect before and at the time of the making of the 
will, and thereafter. The fact that he wrote the whole of 
the will with his right hand indicates that he was not suifer- 
ing with paralysis about ten days before when he visited 
his daughter and an inspection of the penmanship in the will 
does not indicate physical weakness; and the phraseology 
of the will does not establish mental impairment. In fine, 
the facts and circumstances surrounding the writing of the 
will as well as the testimony of the subscribing witnesses 
establish conclusively the testator was normal mentally and 
physically on the day the will was written and signed by 
him, and there is practically no evidence to establish mental 
impairment and no testimony to prove undue influence at or 
before the execution of the will, and the inferences to be 
drawn from all the facts in the case are stronger against 
undue influence than in favor of it. 

It is readily understandable why the testator gave from 
his large estate a very small bequest to his son, Fred B. 
Buechley. His reason for his not giving a larger benefaction 
to his daughter, with whom he sustained cordial relations 
and for whom he appeared to have natural love and affection, 
as well as for her children, is not clear. 

The law does not require this testator to set out in his 
will his reasons for his several bequests, whether they be 
large or smttll, and it is unnecessary for the court to attempt 
to fattiom his mind to ascertain the motives prompting him 
to make what appears to be an unnatural bequest to his 
daughter^ 

AND NOW MAY 16, 1921, an issue devisavit vel non 
is refused. 
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Partition - Adverse possession - Presumption of ouster. 
When an answer is filed to a. petition for partition and seta up 
adverse possession, title and right of possessiAn to the premises the 
court will direct an issue to find the facts. 
Petition for Partition. 0. C. 
R. P. Swank, for petitioner. 
J. H. Garralian, contm. 
WILHELM, P. J., July 25, 1921. 

Thomas W. Williams died August 22, 1889, testate, 
leaving a last will and testament, wlierein he bequeathed to 
his wife, Mary Ann Williams, her heirs and assigns all hia 
property as long as she "will bear his name ." Upon the 
death of Mai-y Ann Williams, all his property remaining was 
directed to be equally divided between all of the children 
of Thomas W. Williams, and Maiy Ann Williams; and Ann 
Williams, child of Thomas W. Williams, and Sophie Williams 
is given an equal share with all the other children of Thomas 
W. Williams and- Mary Ann Williams, who -are named in 
the will as Margaret Jane Williams, William Thomas Will- 
iams, Gwennie and Ruth Williams, 

The will further provides that the property is to be 
in the hands of his beloved wife, Maiy Ann, as long as 
she beai's his name, and in case of her interman-ying again 
she is to take a child's share. 

Fromi the death of Thomas W. Williams, Mary Ann 
Williams, his widow, had possession of his real estate until 
the date of her re-marriage to Harry Lewis in the year 
1894. After her marriage to Harry Lewis, she continued 
in possession of the real estate down to the time of her 
death, whidi occurred on the 18th day of October, ,1919, 
a period of about twenty-five years. 

Ann Williams, who appeal's to be a child of a former 
marriage between Thomas W. Williams and Sophie Williams, 
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and who by will is given an equal share with the other 
children of Thomas W. Williams, and Mary Ann Williams, 
married Lincoln Millward, became the mother of two 
children, who died in infancy, and Ann Millward died in 
the year 1894, leaving to survive her, her husband, Lincoln 
Millward, who claims to be a tenant by courtesy of the in- 
terest of his wife in this real estate. 

Lincoln Millward has presented his petition, praying for 
a partition of the single piece of real estate possessed by 
Thomas W. Williams in his lifetime, and situate in the Bor- 
ough of Mahajioy City, and secured a citation to issue re- 
quiring Gwennie Jenkins to come into court and show cause 
why an inquest should not be awm-ded accoi-ding to law. 
It appears that Gwennie Jenldns, in the year 1920, acquired 
the interest of Ruth Morgan, William Williams and Mar- 
garet Jones in the said ixial estate by virtue of a sheriff's 
deed, dated October 26, 1920, upon an execution issued on 
a judgment, wherein the First National Bank of Frackville 
was the plaintiff and Ruth Morgans, Gwennie Jenkins, 
Williams Williams and Margaret Jones were the defendants. 

No answer was filed to the citation and on Mareh 7, 
1921, an inquest in partition was awarded, and on the 16th ■ 
day of April, the inquest was held and the property was 
appraised at $4000.00 

Before the inquest was held, to wit, on April 11, 1921, 
Gwennie Jenkins filed her petition praying that the inquest 
in partition awarded should be vacated, and set aside upon 
the ground that the petitioner, Lincoln Millward, has neither 
the possession nor the right of possession of said real estate, 
and that she, the respondent, ciain:s the entire title and 
right of possession of the premises, and is holding the same 
adveraely to the said Lincoln Millwai-d and all other pei-sons, 

Testinjony was taken of the answer, and it appears from 
the answer and the testimony that Mary Ann Williams, 
notwithstanding her maniage to Han-y Lewis in 1894, con- 
tinued in possession of the real estate; received ail the rents, 
issues and profits accruing therefrom; occupied, used and 
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enjoyed the premises, paying the taxes and repairs thereon 
without rendering any account to the petitioner or any other 
psrson, and she continued in the enjoyment of said premises 
down to the time of her death, wliich occurred in the year 
1919; and it appears that the occupancy of the premises 
by Maiy Aim Lewis, formerly Williams, was uninterupted 
and exclusive during said time ; that she never made any 
accounting to Lincoln Mjllward oi- any other person, and 
that Lincoln Millward never made imy demand upon her for 
an accounting, or for any portion of the rents, issues and 
piofits fi-omi said real estate. 

Gwcnnie Jenkins, therefore, asserts that the possession 
of Mai-y Ann Lewis, foi-merly Williams, continued uninter- 
rupted for twenty-five years without any recognition of 
Lincoln Millwai'd's title, and that said uninterrupted pos- 
session together with the receipt of the income from the 
real estate and the payment of taxes, and repairs are suffici- 
ent to raise a natural or legal presumption of ouster such 
as would defeat the right of partition in Lincoln Millward 
until his title to any interest in the real estate has been 
passed upon by jury. 

On the other hand, it is assei-ted that the occupancy 
of the widow of the real estate wits not adverse to her co- 
tenants, because she bore the name of her husband to the 
time of her death, therefore, was entiUed to the exclusive 
occupancy of the premises under the tenms of the will. 

It appeai-s the widow did not live with Harry Lewis 
for any considerable period after her marriage, and that 
neighbors and friends atldiTssed her as Mary Ann Williams, 
and she assumed the name of Maiy Ann Williams, and was 
known by that name generally both in a social and business 
way ; and from these facts, it is r.sscrted that the widow 
bore the name of the testator, notwithstanding her marriage 
to Harry Lewis, therefore, the chiu-acter of her occupancy 
of the real estate was not changed when she re-married. 
This position is hardly tenable, because the testator himself 
in a subsequent clause in the will defines just what he means 
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when he says "she bears his name" by following that ex- 
pression with the words "and in case of her inter-marrying 
again, then she is to have but a child's shaie," which cleai'ly 
indicates that the testator intended, upon her marriage, 
that her enjoyment of the whole of his property should cease 
and her interest therein should be cut to a share equal to 
that of his children. It follows, therefore, the interest of 
this widow in the real estate was changed by her re- 
rrtarriage, and her right to enjoy the whole of the property 
ceased with her re-marriage, and her occupancy of the whole 
of the property was in violation of the terms of the will, 
and prima facie adverse to the other x>arties in interest from 
the year 1894 to the time of her death. 

It appears the court is not ooncluded by the respond- 
ent's claim of title by adverse possession, and it had the 
power to receive and look into testimony, as was done in 
this case, not for the purpose of detennining the title of 
the several pai'ties, but far enough to ascertain whether the 
claim of adverse and exclusive possession has any founda- 
tion in fact. The denial of tenancy in common by an heir 
of the decedent, on the return of the writ of partition with 
an assertion of title in himself by adverse possession will 
not be sufficient to require suspension of the proceedings, 
but the court may hear evidence upon the claim asserted, 
and if it be sufficient to justify submission to a jury, may 
award an issue. 

In considering the sufficiency of the acts of the re- 
spondent and her predecessors in title, covering a period of 
twenty-one years, it appears that they raise a legal pre- 
sumption or wairant an inference of ouster, and lapse of 
time enters largely into the question as between tenants 
in common. When one tenant in common is in possession, 
it is prima facie possession of his co-tenant, when not con- 
tinued for a period of twenty-one yeais ; but when the ex- 
clusive tenancy continues for more than twenty-one yeai's 
without any recognition of title in others that possession 
may be sufficient to raise a legal presumption of ouster. 
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when all the facts are submitted to a jury. Under these 
circumstances, it appears that the proper proceeding in this 
case is to award an issue and let a jury pass upon the facts. 
AND NOW JULY 25, 1921, let a decree be drawn di- 
recting an issue. 



Estate of Kate Conrad 



Specific performance - Proofs and allegations - Oral con- 
tract. 

Where no contract for the sale of land is shown to exist there 
can be no decree for specific performance. 
Petition for specific performance. 0. C. 
R. S, Bashore for petition. 
Charles C. Lark, contra. 
WILHELM, P. J. June 20, 1921. 

This is the petition of John F. Conrad, husband of Kate 
Conrad, and executor of her last will, and testament, pray- 
ing for an order, directing a decree of specific performance 
of parol contract for the conveyance of land from Kate 
Conrad to John F. Conrad. 

It is alleged in the petition that Kate Conrad was the 
owner of two tracts of land, situate in Valley View,, one of 
which was a hotel property, the place of residence of Kate 
Conrad and hev husband, and the other a small tract of land 
with a dwelling house thereon erected lying along side of 
the hotel pi'operty, and that she contracted to sell the last 
mentioned piece of real estate to her husband, Johh F. Con- 
rad, for the sum of Five Dollars, and love and affection, and 
that the contract of sale was made in the presence of a 
number of witnesses; that in pursuance of her intention 
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to sell, Kate Conrad employed George W. Huntzinger to 
intake a aorrey of tiie lot of ground, and prepare two deeds 
by the first of whidi the said piece of land was to be con- 
veyed by Kate Ckmrad and her husband, John F. Conrad to 
W. E. Conrad, and W. E. Conrad and wife were to execute 
a deed for said property to John F. Conrad, and that before 
the deeds were executed Kate Conrad died, and under the 
circumstances equity should enforce the specific execution 
of the contract for the sale of the land. 

The difficulty standing in the way of an order for spe- 
cific performance lies in the fact that the testimony of the 
witnesses does not support the allegations contained in the 
petition. The testimony of the witnesses to the alleged 
contract shows that it vrsA the intention of Kate Conrad 
to make provision fon the welfare of her husband by giving 
to him the property whereon was erected a two story frame 
dwelling house and other improvements tying aside of the 
hotel property, and there is no testimony to show that John 
F. Conrad was to pay to Kate Conrad any snm of money for 
the property. It follows, therefore, that there was no oral 
contract of sale between John F. Conrad and Kate Conrad, 
and if no contract of sale existed and no contract of sale 
having been established, it would be impossible to decree 
a specific performance of a contract that did not exist. The 
testimony goes no further than to show an intention on the 
part of Kate Conrad to make a gift to her husband of a cer- 
tain piece of real estate ; and before she was able to do that 
whidi was necessary to make the gift effective her death 
occurred. 

There is some testimony to show that John F. Conrad 
entered upon tlie land, and made improvements, but it is 
not stated when he made the entry, whether before or after 
the death of his wife; but nearly all the improvements were 
made after the death of the wife according to the testimony. 
If a contract of sale had been established the rule that it 
would be unequitaUe to rescind a parol contract of sale be- 
csQse valuable improvements had been made with ^e coa.- 
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sent (tf the owner could not be invoked here, because there 
is no testimony to show that the improvements were made 
with the assent of the vendor. In fine a very short time 
elapsed between the date when Kate Conrad expressed her 
intention to give the land to her husband, John F. Conrad, 
and the date of her death ; and during most of the time, if 
not all of it, she was confined to her bed with illness which 
finely resulted in her death. 

It is established that Kate Conmd simply had intended 
to give to her husband a piece of land, and the gift was 
not legally consummated. No contract for the sale of the 
land has been proved. It is unfortunate, no doubt, that the 
intention of the wife toward her husband was not carried 
out in her lifetime, but we know of no law which could be 
invoked to enforce the execution of an intention to give 
which was not consummated. 

AND NOW JUNE 20, 1921, the petition is dismissed. 
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Corporations - Merger - Acts of March 31, 1823, 2 Smith 
Uw3 144 and May 3, 1909, P. L. 408 - April 29, 1915, P. L. 
206 - April 25, 1850, P. L. 569 - May 4, 1852, P. L. 674 - 
Practice - Amendment. 

The acts ot HanA 31, 1823, 2 Smith Laws 144 and Hay 3, ldO», 
P. L. 408 makes a certified copy of the agreement of merger of cor- 
porations competent evidence to prove merger. 

The act of April 29, 1916, P. L. 207 provides that in cases of 
merger ail rights of creditors and all hens shall continue unimpaired, 
Ac. 

The act of April 25, 1850, P. L. 669 provides that the provisions 
of the act of March 27, 1713 reiat'ng to limitation of actons sliall not 
extend to any suit against any corporation which may have suspended 
bosineas or made any transfer or assignments, &c. 

The act of May 4, 1852, P. L. 574 gives the court power to 
amend all actions hy dianging or adding the name or names of any 
party when it appears that a mistake has been made. 
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Rule to quash wxit and to amend. No. 36, January Term, 

1921. 
Z. F. Rynkiewicz and A. D. Knittle, for plaintiff. 
M. M. Burke and Thomas J. Perkins, for defendant. 
KOCH. J. July 25, 1921. 

The petition of the defendant, as a basis for quashing 
the writ in this case, assigns four reasons, to wit:- 

"(1). The above named defendant was not at the com- 
mencement of this suit, and is not now, located or doing 
business in the borough of Shenandoah, Schuylkill County, 
Pa. 

"(2). There was not in existence at the commencement 
of this suit, and is not now in existence, any such corporation 
as that named in the writ as defendant, namely. The 
Schuylkill Gas and Electric Company." 

"(3). The return of service by the sheriff of summons 
issued in this suit, as follows ; "Served the within writ on 
the Schuylkill Gas and Electric Company, a corporation, at 
its office in the borough of Shenandoah, by handing a true 
and attested copy of said writ to P. A. McCari-on, Supt. of 
said Schuylkill Gas and Electric Company and then in chai-ge 
of said office and making known to him the contents thereof 
personally on Nov. 23, 1920. It having first been ascei-tain- 
ed upon inquiry that none of the executive officers of said 
company reside in Schuylkill County,' is not in truth and 
fact correct, in this; that the said the Schuylkill Gas and 
Electric Company was not, at the time of the commence- 
ment of said suit or at the time said sei'vice was niade in 
existence and that the said P. A. McCarron named in said 
return as served, was not then -superintendent of the said 
the Schuylkill Gas and Electric Company, the defendant above 
named. 

"(4). At the time of the commencement of said suit 
and at the time of said service above named defendant was 
not in law or in fact in existence in that it had some time 
prior thereto, to wit, on June 4, 1920, been merged with The 
Lehigh Valley Light and Power Company, Northern Central 
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Gas Company, Columbia and Montour Electtic Company, 
Northumberland County Gas & Electric Company, The Har- 
wood Electric Company, Pennsylvania Power and Light Com- 
pany and Pennsylvania Lighting Company to form Pennsyl- 
vania Power and Light Company, a corporation as appears by 
joint agreement of consolidation and mei-ger between the afore- 
said companies eiieating the said PennsylvaniaPower and Light 
Company dated Apiil 12, 1920, filed in the office of the Sec- 
retary of the Commonwealth on the 2nd day of June, A. D., 
1920, and lettere patent duly issued thereon by the Governor 
under date of June 4, 1920." 

The said P. A. McCai-ron made affidavit to said petition, 
and therein states, "that foi' some time and up to its merger 
on June 3, 1920 he was superintendent of the Schuylkill Gas 
and Electric Company," etc. 

In answer to the rule, Joseph Kuyalowicz denies the 
aveiTnents in the first paragraph above quoted and avers, 
"That the Schuylkill Gas and Electric Company is a cor- 
poration doing business in the borough of Shenandoah," etc. ■ 
He denies the averments set out in the second paragraph 
of the petition and avers, "That the Schuylkill Gas and 
Electric Company's charter is on file in the office of the 
Eecorder of Schuylkill County, and under the law had cor- 
porate existence the day that suit was commenced." He 
denies the facts set foilh in petitioner's third paragi'aph 
and avers,, "That the said P. A. McCaiTon named in the 
sheriff's return was, at the time of the injury inflicted form- 
ing the basis of the named suit, the superintendent of the 
Schuylkill Gas and Electric Company." He further denies 
the avennents in petitioner's fourth paragraph and says, 
"That the chai-ter of the Pennsylvania Heat and Light Com- 
pany was not recorded in the office of the Recorder of Deeds 
in and for Schuylkill County. That the plaintiff has no 
knowledge that the Schuylkill Gas and Electric Company had 
consolidated or merged with any one or more companies to 
foiin the Pennsylvania Heat and Light Company. That if 
such consolidation was in fact intended, the plaintiffs had 
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no knowiedg* of the same, because on the date of entry of 
suit as above and up to and including the 14th day of Janu- 
ary, 1921 no charter of the Pennsylvania Heat and Light 
Company was recorded in the office of the Recorder of Deeds 
of SdiuylkiU County." 

Pot further answer to the petition Kuyalowicz says :- 

"First.- That upon the date of the negligent act which 
forms the basis of the said suit, the Schuylkill Gas and 
Electric Company was in existence and that thereupon the 
ri|^t of action accrued against it, and that the law regulat- 
ing the formation and control of corporations provides tiiat 
it shall continue its legal existence for the putiwse of pre- 
serving the right of action or debt. 

"Second:- That no act of incorporation or consolidation 
or merger of coi-porations under the law is completed until 
the charter has been reocu'ded in the office of the county 
wherein it is sought to transact the principal business, 

"Third:- The petitioner's motion and rule to quash is 
. defective and not in accordance with the Practice Act Nine- 
teen fifteen. 

"Fourth :- The non-existence of the defendant is not a 
reason to quash and is a matter of substantive defense." 

Testimony was taken in open court on the part of both 
sides in support of, and against, the said rule. At the beginn- 
ing thereof the defendant offered the writ to show the re- 
turn of service thereto and the plaintiff objected "on the 
ground that the defendant has proceeded in an improper 
way to attack the service of the writ," saying that 
"l%e act of 1915 has abolished all pleas in abatement and 
all such matters, such as this, intended to attack the writ 
must be raised in an affidavit of defense, raising principles 
g( law." 

Before discussing the law of this rule, we will state the 
facts developed by the testimony. The endorsement of the 
service on the writ is as foltows:- "Served the within writ 
on the Schuylkill Gas and Electric Company, a corporation 
of aienimdoah, Pa.,- at its office in the borough of Shenan- 



oyGoo»^lc 



Euyalowicz vs. Schuylkill Gas & Electric Co. 287 

doah, Schuylkill County, Pa., by handinir a true asd attested 
copy of said writ to P, A. McCarron, district manafirer of 
said Sdiuylkill Gas and Electric Company and then in charge 
of said office and making known to him the contents thereof 
pei-sonally on November 23, 1920. It having: been tmeet- 
tained upon inquiry that none of the executive officers of 
said company reside in Schuylkill County. So ansiren. 
Joseph Wyatt, SheriflF." 

P. A. McCarron testified that, when the writ was served 
on him he was not in the employ of the Schuylkill Gas and 
Electric Company and that the said company then had no 
office in Shenandoah or any where else, to his knowledge; 
also that he was at that time in the employ of Pennsylvania 
Power and Light Company and that he was served vrith the 
writ in its office in Shenandoah. He testified on cross-ex- 
amination that the Schuylkill Gas and Electric Company 
was in existence in November, 1919 (the time of the acci- 
dent), and that he was then its district manager with his 
office in the borough of Shenandoah ; that his duties in the 
merged company are somewhat enlarged and that the bills 
are sent out in the name of Pennsylvania Power and Light 
Company. The assistant secretary of the Pennsylvania Pow- 
er and Light Company testified that the company's main 
office is in Allentown, Pa., and that the Schuylkill Gas and 
Electric Company, the defendant in this case, was one of 
the merging companies making up the Pennsylvania Power 
and Light Company. The copy of Agreement of Merger and 
Consolidation by and between the several companies form- 
ing 'The Pennsylvania Power and Light Company" certified 
by the Secretary of the Commonwealth and also tiie letters 
patent of the Pennsylvimia Power and Light Company were 
received in support of the rule, but against the liaintiflf's 
objection on the ground that the originals were not recorded 
in Schuylkill County, and that a certified copy cannot be 
received in evidence. Plaintiff proved that neither the 
agreement of merger and consolidation nor the letters patent 
are recorded in 6chuylkill County. 
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The agreement of consolidation and merger is dated 
April 12, 1920, the letteis patent are dated June 4th, 1920, 
whereas the writ was issued in this case on the 10th of No- 
vember, 1920 and service made on the 23rd of November, 
1920. 

The certified copy of the ag:i'eement of merger and con- 
solidation is admissible and made competent as evidence by 
the provisions of the act of 31st. March, 1823, 8 Smith Laws, 
144 (2 Purd. 1509. plac. 77), and by the fourth section of 
the Act of May Ord, 1909, P. L. 408 (5 Purd. 5704, plac. 27). 
Nor do I find anything in the statutory law of this state 
which requires that a joint agreement of consolidation and 
mei'ger of two or more merging companies and the letters 
patent which issue therefor must be recorded in each county 
where the respective constituent companies theretofore 
chiefly carried on their respective operations. By the pro- 
visions of the general corpoi-ation act of 29th April, 1874, 
P. L.75, each corporation thereinunder incorporated by the 
Governor of the Commonwealth is requiied to record its 
"original certificate with al! its endorsements, ****** in the 
office for the lecording of deeds in and for the county where 
the chief operations are to be carried on, and from thence- 
forth the suljscrihei's thereto, and their associates and suc- 
cessors, shall be a corporation for the purposes and upon 
the tenns named in said charter." But when corporations 
of the second class have l>een created in accordance with law 
and then become merged by virtue of the pi-ovisions of an 
act, entitled "An Act authorizing the merger and consolida- 
tion of certain corporations," approved the 3rd day of May, 
1909, P. L., 408 and its supplements, the certificate of agi-ee- 
ment of the merging corporations and the letters patent for 
the merged companies are not required to be recorded in 
the respective counties where each of the several merging 
corporations chiefly carried on its business theretofore. In 
the third section of the said Act of 1909, as amended on the 
29th of April, 1915, P. L., 206, it is provided that, "Upon 
the filing of said certificates and agreement, or copy of 
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agreement, in the office of the Secretary of the CMninonr 
wealth, and upon the issuing of new letters patent thereon 
by the governor, the said merger shall be deemed to have 
taken place, and the said corporations to be one corporation 
under the name adopted in and by said agreement, possessing 
all the rights, privileges, and franchises theretofore vested 
in each of them ; and alt the estate and property, real and 
personal, and rights of action, of each of said corporations, 
shall be deemed and taken to be transferred to and vested 
. in said new corporation, without any further act or deed." 
Since no further act or deed is necessary, recording of the 
agreement of consolidation and the letters patent is not rfe- 
quired. 

It being evident that a misnomer exists in this case, 
the defendant's remedy at common law would have been by 
a plea in abatement, but now, since pleas in abatenlent are 
abolished by the "Practice Act Nineteen Fifteen" P. L. 488, 
such defense must be made in an affidavit of defense. Howr 
ever, defense in that manner is not necessarily exclusive. 
Rules in Pennsylvania have become of enlarged operation 
and have been allowed where at common law a plea in abate- 
ment would have been the only remedy. In Parke Bros. & 
Co., V. Oil Company Boiler Works, 204 Pa., 453, 457, ttie Su- 
preme Court, in speaking of rules, said that, "••*••* the 
constant tendency of modern practice has been to enlarge 
rather than to restrict their operation." Again, "The prac- 
tice of setting aside service on rule has the sanction of 
precedents sufficient to save it from being pronounced ir- 
regular in cases where it reaches the desir^l end without 
inconvenience or injustice to either party. See Parke v. 
Commonwealth Ins. Co., 44 Pa. 422; Hagerman v. Empire 
Slate Co., 97 Pa. 534; Hawn v. Penna. Canal Co., 154 Pa. 
455; Fulton v. Commercial Travelers Accident Asso., 172 
Pa., 117; Baily v. Williamsport, etc. R. R. Co., 174 Pa. 114; 
Piatt v. Belsena Coal Mining Company, 191 Pa. 215, and 
Jensen v. Phila. & S. Ry. Co., 201 Pa. 608." Therefore, we 
conclude that the defendant has not mistaken ite remedy 
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That the Sdiuylhill Gaa and Ellectrie Company became 
tamsz^A with ether corporatioiui to form the Pennsylvania 
Pew«r and Uf^it Company on the 12th. of Aih^I, 1920, for 
wfaidi letters patcat were iasued on the 4th. of June, 1920, is 
beyond qoeation. Such merger ipso facto dissolved the 
SdiutyUdll Gas and Electric Compiuiy and made it non-exist- 
ami. Therefore, it became no longer suable after t^e 4th 
of June. 1920 ; and the issuance of the writ in this case on 
the 16th of November, 1920 was improper, because there 
was BO one who could be served wiUi the writ; Dalmas v. 
PhilliiKburg & S. Val. R. R. Co., 254 Pa. 9. Bat the plaiD- 
tiffs were not without ample remedy after the mergn*, be- 
came merger acts always provide for such contingencies. 
ia, thra case the act apfHwed 29th April, 191&, P. L. 207, 
which is amendatory of an act entitled "An Act authoriz- 
ioff the merger and consolidation of certain corporations" 
a|>iH«ved the 3rd day of May, one thousand nine hundred 
and nine, applies. It, inter alia, provides that in cases of 
merger, "•••• all rights of creditors and all Hens upon the 
property of each of said corporations sh^l continue unim- 
paired, limited in lien to the property affected by such liens 
at the time of the creation of the same, and the respective 
ctnstitnent corporations may be deemed to be in existence 
te preserve the same; and all debts ,not of record, duties, 
ami habihtits of each of said constituent corporati<ms shall 
tiKDceforth attadt to the said new corporation, and may 
be enforesd against it to the aame extent and by the same 
process as if said debts, duties, and liabilities had been con- 
tracted by it." What we have thus far said indicates that 
tlie role shndd be made absolute and the writ goastted. 

But, since the hearing and argument upon the rule to 
Quash, the plaintiiEa have filed a petition asking us "te amend 
the praecipe, the summons, the writ and ^1 other parts of 
the raoord *** by adding tber^o the taaae of the PenneyU 
'vania Pamr and Light Cunpany, a corporation, and, if 
, to order new service of the said snbpoena and 
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writ ind the issaanoe of an i^iae writ and service Ihereon.'" 
When the petition was presented in opM) court, ceunBel win 
^qiear de bene esse In this cue made objection tfwrete and 
artrument was Diimediatety heard en the part of boUi sides. 
The plaiBtifrs have not yet filed a statement of their titem, 
but from their petition for amendment we learn that tiiey 
sue as the gurvivinf and dependent parents of Andrew Kuy»- 
tewio!, deceased, who was eiectarocoted when w primig *or 
the Schuylkill Gas and Electric Company «n m* abent tite 
15th day of November, 1919. The petition farther wets 
forth that this actaMi was begun within a year freni the 
date of Andrew^s deal^. We quote from the petition the 
f<4lowinfir as ex^anatmy of the reason fw bringing this 
action against the SchnyMIl Gas and Electric Conqmny, to 
wit> 

"Tbat at the tkne of emiinMieement of said actien the 
^axntiffs, as a matter of fact ^td law, mist^enly b e lic T e d 
that the Schuyfldll Gas and Electric Company was in exwt- 
eace, sudi belief bung founded upon the foSewing facts :- 

'A. The defendant and his attmneys negotiated with 
an agest for the settlement of the claim for damages aris- 
ing from the negligence of the defendant, said agent in tffl 
negotiations never disclosing to the iriaintiflfs or their attor- 
ney that Hie SehnylkiU Gas and Electric C<»npaiiy had gene 
oyt of existence. 

*B. THie merger of the SehnylkiU Gas and Electric Com- 
pany was not recorded in the office of the Recorder of Deeds 
of Schuylkill County. 

'C. The office of the Sdiuylkill Gas and Electsv; Com- 
pany at the date of the injury was identiedly the same as 
that ot the merged company at the time of bringing suit. 

"D. The officers in charge of the Schuyllrin Gaa and 
Electric Company at the date of the injury occu^ed the 
same office at the date of bringing suit. 

'E. The name of the Schuylkill Gas and Electric Cwn- 
pany was the name entered in the directory of the Bril 
Tel^one Company and the United TelejAone utd Tete- 
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irraph Company at tiie date of brinsitiK suit and all tele- 
phone calls were made in that name." 

In the petition "The plaintiffs further allege that they 
have no knowledge, either actual or constructive, that the 
Schuylkill Gas and Electric Company had lost its existence 
by merger with any other companies." The sixth paragrajii 
of the petition is as follows :- "That the writ issued in the 
above stated case to No. 36 January Tenn, 1921, was ser,v- 
ed upon P. A. McCarron, who, at the time of the death of 
Andrew Kuyalowicz, was the district manager of the 
Schuylkill Gas and Electric Company and at the time of the 
service of said writ occupied the same office and still had 
charge of the operation of the plant formerly held by the 
Schuylkill Gas and Electric Company." 

It is apparent that if the writ in this case be quashed 
the plaintiffs will be barred from suit by the statute of 
limitations. The seventh section of the act of 25th April, 
1850, P. h. 569, provides 'That the provisions of an act 
passed the 27th of March, 1713 entitled 'An Act for the 
limitation of actions' shall not hereafter extend to any suit 
against any corporation or body politic which may have 
suspended business, or made any transfer or assignment 
in trust for creditors, or who may have at the time and 
after the acciuing of the cause of action, in any nnuiner 
ceased from or suspended the ordinal^ business for which 
said corporation was created." But it is now of no avail ; 
Gallagher v. Silver Brook Coal Company, 10 Schuylkill Le- 
gagl Record 247. Now, as the right of action in these 
plaintiffs is barred by the statute of limitations, may they 
be allowed to amend the record in the manner prayed for. 
-rhe second section of the act of 4th May, 1852, P. L., 574, 
1 Purd. 311, plac. 3, provides tiiat, "All actions pending or 
hereafter to be brought, in the several courts of this com- 
monwealth, and in all cases of judgments entered by con- 
fession, the said court shall have power in any stage of the 
proceedings to permit amendments by changing or adding 
the name or names of any party, defendant or plaintiff. 
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whenever it shall appear to them that a mistake or omission 
has been made in the name or names of any such party/' 
It must be clear now that from what proceeds in this case 
that a "mistake ** has been made in the name" of the 
real defendant in this case. In the case of Heidelberg 
School District y. Horst, 62 Fa. 301, Horst sued the said 
school distiict to recover Eight hundred dollars which he 
had lent to it in 1865 to pay bounties to persons volunteering 
in the military and naval service of the United States. An 
act entitled "An Act relating to the payment of bounties 
for volunteers in the County of Lebanon," approved the 24th 
day of August, 1864. P. L. 1001, legalized, made valid and 
binding upon the respective boroughs and townships in Leb- 
anon County "all bonds, warrants or certificates of indebt- 
edness, issued or to be issued by the corporate authorities 
of any borough, or by the school directors, supervisors, or 
board of election officers of any township "•* for the pay- 
ment of bounties to persons volunteering in the military or 
naval service of the United States." It will be noted that 
whilst the school district could create the debt, the debt 
became binding not upon the school district but upon the 
township, and, that as the liability was thus fastened on 
the township, it became necessary for Horst to sue the 
township of Heidelberg instead of the school district. The 
defendant, therefore, made a point of this fact in its re- 
quests for the court's instructions in its charge to the jury. 
The narr had two counts, the first count was based on the 
bond which had been signed by all the school directors, and 
the second count was based on money lent to the school 
district. In charging the jury, Pearson, P. J., inter ^ia, 
said, "The plaintiff would be entitled to recover on the sec- 
ond count of the narr, and the record can be so amended 
as to make the action against Heidelberg township instead 
of the school directors thereof. It is an amendment of mere 
form and will be permitted by the court, and the record 
may be treated as amended." In affirming the judgment 
of the court betow, the Supreme Court, per Agnew, J., inter 
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alia aaM, '"This is an attempt to impale an honest debt on 
tbe ifaaip poiirtB of the law, which ought not to succeed, and 
we think tiie eorpective power of the court is sufficient to 
^Kfveat it. The president judge of the couil; below struck 
st Ihe root «f tbe ehief objection when he said he vi'ould 
treat the action as amesded, and as now in. the name of the 
bnvsahip otf Heideiber^. He had abundant evidence before 
hna t* jastilj Ifae amendBient, aod ample autliority also to 
be toumd in the foUowing cases : Bamet v. Sdiool Directoi-s, 
eW.AS. 48; PreKott v. Burgees, &c., of Duquesne, 12 
Wngkt lie; fiebertson & Co., v. Reed, 11 Id. 115; Bamhill 
V. Haigh, S P. F. SaaiUi, 165. If not entei-ed on the record 
aad if neoesHur, tbe amendment can yet be made." 

After the writer had read the case just referred to in 
the eoane cf an examittation of the rule now pending, he 
witkheU dispasiBg of the rule and asked counsel on both 
sides, in viefw of tiie last cited decision, to argue the ques- 
tien «f this court's duty under the circumstances of this 
ease - whether or ncA we should first amend the record so 
as te eerraet the plaintiifs mistake and then dispose of the 
nAe. Argtnnent was had pursuant to the suggestion, but 
before the argument began the plaintiff's counsel presented 
the phuntiffs' petition to amend. The defendant's ccKinsel 
had pneviously received a copy of the petition and wei*e 
prepared to argue against it, filing with their argument a 
wbU pr^Htred, lengthy brief. We vrill, ttwrefore, proceed 
fwther t0 oonsider the plaintiffs' petiti<Hi at this time. 

I wiU state the case of Wright v. Eureka Tempered 
Capper Company, 206 Pa., 274 in the language of the Su- 
preme Court, to wit :- 

"The Edreka Tempered C<q>per Company is a corpor- 
stwii that WM engaged for a number of years in business 
ia North East, Erie County. Its property uas sold by the 
sheriff in 189C, and since t^en it has not done any business, 
bat «till exists as a corporation. In December, 1896, l^e 
EuDeka Tempered Copper Works was chaitered, and this 
oorpsration succeeded to the business of the copper com- 
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pany. In 1899, the plaintiff while in the emp)^ «f tiM 
copper works was injured, and in 1901, three days before 
his right of action was barred by the statute of Hmttatieiis> 
he bi-ought this suit to recover damages. Throai^ » ima- 
take of counsel the defendant named in the writ was the 
copper company instead of the a^per works. The serviGe- 
of the writ was made on the manager of the latter corpor- 
ation, but the sheriff, following the words of the writ, re- 
turned it as served on the manager of the copper company. 
The GiTor in the name was not discovered Iqr the plauitiff 
until a few days after the statute of limitations had b«Ted 
a new action. The plaintiff then obtained a rule to sh«w 
cause why the record should not be amended by striking out 
the word "Company" and inserting the word "Worits," and 
on the same day the sheriff petitioned for leave to amend 
his return so as to show service on the manager of the eo^ 
per works." The court below discharged the rule to amend 
and dismissed the sheriff's petition. Therefore, an appeal 
was taken and the judgment of t'.ie court below reversed 
with a procedendo. The Supreme Court said, "Statutes of 
amendment are liberally construed to give affect k) their 
clearly defined intent to prevent a defeat of justice throt^i 
a mere mistake as to parties or the form of action. Amend- 
ments however will not be allowed to the prejudice of the 
otiier party, where the statute of limitations has ran, bjr 
introducing a new cause of action or bringing in a new 
pai'ty or changing the capacity in which he is soed: Trcgs 
v. Lewis, Sti Pa. 463 ; Commonwealth ex rel. v. Dilkm, 81, 
Pa. 41 ; Grier v. Northern Assuranco Co. 183 Pa. S34; Peteiv 
son v. Delaware River Ferry Co., 190 Pa., 364; Gsrmon t. 
Glass, 197 Pa. 101. A party whose name it is a^ed ta 
amend must be in court If the effect of tiie amaidmest 
will be to correct the name under which tiie right larty was 
sued, it should be allowed ; if its effect will be to brin^ a 
new party on the record, it should be refused alter the rtB- 
nine of the statute of limitations." The Svpreme Court 
filed its opinion May 18, 1903. Therefore, by its actii^ 
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the plaintiff was permitted to amend more than one year 
after the statute of limitations barred the action. As in 
that case, so in this, there can be no doubt that the plain- 
tiffs intended to bring suit against the rig^t party, but they 
made a mistake in naming the right party, and that was 
a mistake both of law and of fact. A court has the power to 
correct a mistake of law or fact. DruckenmiHer v. Young, 
27 Pa. 971 ; Cochran v. Arnold, 58 Pa. 399 ; Pennsylvania 
Railroad Company v. Keller, 67 Pa. 300 ; Leonard v. Parker, 
72 Pa. 236 ; Heslop v. Heslop, 82 Pa, 537 ; Hohnes v. Penn- 
sylvania R. R. Co., 220 Pa. 189, 192. In this case the right 
party was served, to wit, P. J. McCarron, the manager of 
the Pennsylvania Power and Light Company at the com- 
pany's place of business. We can here say as the Supreme 
Court said in the Copper Company case: "The mistake 
in bringing the suit was in the name of the party actually 
summoned and not in suing the wrong party, •*•", because 
there was no party by the name of Schuylkill Gas and Elec- 
tric Cwnpany in existence. That company died upon its 
merger with other corporations, and it became impossible 
to sue it. By making service on McCarron the right de- 
fendant was brought into court under the wrong name. 
Therefore, the party whose name it is asked to amend is 
in court, and, aa the mistake is clear, the amendment should 
beallowedandtheruletoquashthewritdischarged. The plain- 
tiffs and their counsel intended to sue the party who is liable 
to the plaintiff and that party is now, and was at the time 
of suing, the Pennsylvania Power and Light Company. I 
think the Power and Light Company is privy to the Gas 
and Electric Company, for the former clearly succeeds the 
latter and stands in its stead so far as the liabilities of 
the latter are concerned. It has become sponsor for the Gas 
and Electric Company as to all its obligations and liabili- 
ties, both by virtue of the agreement of merger and by vir- 
tue of the statutory law of this state. Therefore, I think 
the effect of the amendment in this case is to correct the 
name under which the right party was sued. It is true 
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that the Power and Light Company is a new corporation, 
but it must not be overlooked that this new corporation is 
bound by the agreement under which it became formed and 
that by virtue thei-eof it stands in the place of and for all 
its several constituent parts. 

In McGinnis v. Valvoline Oil Works, 251 Pa. 407, the 
plaintiff w-as injured on the 19th of March, 1911, and 
brought suit to recover damages from his employer, naming 
it as "The Valvoline Oil Works, Limited, a corporation." 
More than three and one-half years afterwards the plaintiff 
learned that the defendant was a partnership association 
and not a coi-poration and moved for leave to amend by 
striking from its name the words "a corporation" and adding 
in their stead the words "a partnership association." The 
court below refused the amendment. Service of the writ had 
been accepted by the attorneys for "The ValvoUne Oil 
Works, Limited" for whom the plaintiff worked and in whose 
services he was injured, and at that tinw said attorneys 
also represented a corporation named "The Valvoline Oil 
Company," with whom the plaintiff had no connection. The 
supreme court on the Gth of January, 1916 reversed the 
court below and allowed the amendment to be made, not- 
withstanding the statute of limitations had then barred the 
right of action by nearly three years, because service had 
been made upon the right party but under the wrong name. 

AND NOW JULY 25, 1921, the rule to quash is dis- 
charged and the plaintiff is pennitted to amend by naming 
the defendant as "Pennsylvania Power and Light Company" 
and by striking from the record the name "The Schuylkill 
G.ia and Electric Company, a corporation of Shenandoah." 
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Blew vs. Phillips - Jones Ca 



Appeal from justice - Practice - Counterclaim - Com- 
mon cari'ier - Neslig^nce. 

In appeals from a justice of the peace the p'.ead'ngs must con- 
form to the Practice Act of 1915, unless the parties a^ree in writing 
to proceed on th« transcript. 

If, upon the trial of an appeal from the judgment of a justice of 
the peace, the cause is tried upon its merits without regard to the 
fftct that the defendant's set-off exceeds {300, it is too late after 
TNdict in favor of the plaintiff, to raise the question that the set-off 
exceeded the jurisdiction of the justice. 

A carrier, aither private or public, is responsib'e for a loss re- 
sulting from delivery to the wrong person. 

Ordinarily, a drayman who hauls or drays indiscriminately for 
all persons hiring him, is liable for Hhe loss of goods entrusted to 
his care as a bailee for hire, and not aa a common carrier. 

The non-delivery of goods entnisted by a bailor to a bailee for 
hire, with instructions to deliver to a ceriain person, casts upon tlie 
bailee the mere duty of explaining the loss of the goods, and such 
proof when made, Autts to the bailor the duty of cstabl'shing negU- 
gence on the part of the bailee in order to entitle him to recover 
the goods not delivered. 

Motion for new trial. No. 186, May Term, 1919. 
A. D. Knittle, for motion. 
J. L. Stauffer, centra. 
BERGER, J. April 11, 1921. 

The idaintiff was engaged in the business of hauling 
and driving. He brought an action before a justice of the 
peace and recovered judgment against the defendant, from 
which it appealed. On such appeals our rule of court pio- 
vides, unless the parties agree in writing to proceed on the 
transcript, that the pleadings shall conform with the Prac- 
tice Act, nineteen fifteen. The plaintiff avened in his state- 
ment of claim that he had entered into an oral contract with 
the defendant to haul all goods consigned to it at the freight 
depots of the Philadelphia & Reading Railway Company and 
of the Pennsylvania Railroad Company in Pottsville to its fac- 
tory on Mauch Chunk Street and to haul from the factory to the 
said freight stations the goods manufactured for shipment, 
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at the price per case, package or parcel, set out in the 
statement. The amount alleged to be due and owing, in- 
clusive of $28.02 for freight paid by the plaintiff for the 
defendant, was $246.12, with interest from January 31, 
1919. The defendant, in its affidavit of defense, admitted 
all the fdlegations contained in the statement of the plain- 
tiff, and made an averment of a counterclaim in the sum of 
$576.48, to which the plaintiff made reply on the merits. 
The case proceeded to trial without objection to the juris- 
diction of the court on the ground that the counterclaim 
exceeded three hundred dollars, the maximum amount of 
which the justice had jurisdiction, and the jury rendered 
a verdict for the plaintiff for the full amount of his claim. 
It is now too late to consider the question of the amrt's 
jurisdiction of the counterclaim: O'Ferrall v, Moore, 127 Pa. 
234. 

The defendant's counterclaim arises out of an alleged 
breach of the oral contract sued upon by the plaintiff, where- 
by it became the duty of the plaintiff to receive at the 
freight depot of the Pennsylvania Railroad Company cer- 
tain cases of goods consigned by the Milville Manufacturing 
Company of Milville, New Jersey, to the defendant, and to 
deliver them to its factory on Mauch Chunk Street. The 
defendant avers that the plaintiff, on or about May 31, 1918, 
received one case of goods marked with the number 38.139 
of the value of $576.68 and "neglected, utterly failed to 
deliver the said case of goods" whereby the defendant "sus- 
tained a loss through the breach of contract of the said 
C. A. Blew (the plaintiff) to the amount of five hundred and 
seventy-six dollars and sixty-eight cents ($578.68)." The 
plaintiff in his reply averred that he did make safe delivery 
of the case of goods in question to the defendant's factory 
on Mauch Chunk Street, and that the defendant therefore 
had sustained no loss. 

The only issue of fact for determination arises out of 
the defendant's counterclaim. It presented its claim upon 
the theory that the plaintiff was a common carrier and there- 
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fore liable to an insurer of the case of goods in question. 
The [daintiff's contention was that he was a mere private 
can-ier for hire and liable only in case it was established 
by the weight and fair preponderance of the evidence that 
the case of goods was lost through want of ordinary care 
on his part. Two kinds of carriers for hire ai-e recognized 
in law. The measure of their duty is thus stated : "There 
are two kinds of carriers for hire i-ecognized by law. The 
one, designated as private, the other, public or common 
carriers. The former are bound to use ordinaiy diligence, 
that is, such diligence as every prudent man usually takes 
of his own goods under the like circumstances, and are con- 
sequently only responsible for losses resulting from ordin- 
ary negligence. The latter are in general liable to answer 
for all losses, except those occasioned by the act of God, 
or of the public enemies:" Venier et al. v, Sweitzer, 32 Pa. 
208, 212. And whether a carrier be a common or a private 
canier "he must take care at his pei-il that the goods ai-e 
delivered to the light person, for a delivery to a wi-ong per- 
son renders him clearly responsible:" Shenk et al. v. The 
Philadelphia Steam Propeller Company, 60 Pa. 109. The 
bUrden upon a bailor, when he seeks to recover for the loss 
or damage of his goods in the hands of a bailee, was de- 
fined by Moschzisker, J., in Kunz v. Balzereit, 18 D. R. 419, 
when sitting upon the Common Plejis in Philadelphia, in this 
manner: "The general rule in Penn.sylvania is: With cer- 
tain exceptions as to innkeepers and common carriei-s, the 
burden of proof of negligence is upon the bailor, and proof 
merely of the loss is not sulficient to put the bailee on his 
defence. The strict rule of the civil law, that the bailee 
must always acquit himself, has not been adopted in our 
state. When the bailee, at the time of the loss, gives an ac- 
count of the cause and occasion of the injury sufficienttogive 
plaintiff a chance to investigate, although it may be only 
a general account, if it does not in itself show negligence 
on the pai't of the bailee, it devolves on the bailor to prove 
negligence : Logan v. Mathews, 6 Pa. 417 ; Farnham v. Cam- 
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den & Amboy R. R. Co., 55 Pa, 53. In Pennsylvania R. R. 
Co. V. Raiordon, 119 Pa. 577, we have a case where a horse 
was shipped in a car under contract specially relieving the 
carrier from loss except thi-ough negligence. The horse died 
in transit, Theie was no proof from the plaintiff of the 
cause of death. It was held that no presumption of negii- 
gence arose fram the fact of loss and that the plaintiff was 
not entitled to recover."***** In Fi'ank Bi-os. & Co. v. Rail- 
road Co., 9 Pa. Superior Ct. 129, 135, Orlady, J., said : "Where 
there is proof of the fact of the injury and the manner of 
its occurrence under circumstances which do not impute 
negligence to the defendant, there is no liability of the car- 
rier, whose contract was for a limited liability only, except 
upon proof of negligence as an inducing cause of the injury 
and the burden of making such proof ia upon the plaintiff: 
Famham v. Camden & Amboy R. R. Co., 55 Pa. 53 ; Patter 
son v. Clyde, 67 Pa. 500; Buck v, Penna. R. Co.,, 150 Pa. 
170." 

The defendant, in its statement of counterclaim, did 
not allege that the plaintiff is a common cai-rier, and the 
court held that there is no evidence to show that he is. 
After the introduction of evidence tending to establish the 
receipt of the case of goods by the plaintiff and his failure 
to deliver it at its factory, the defendant rested its counter- 
claim. In defense the plaintiff testified that he delivered 
the case of goods on or befoi-e May 31, 1918, at the ware- 
house floor of the defendant's factory, of which John Graney 
had charge ; that he took no receipt for the delivery of any 
goods during a period of nine years in which his contract 
was in force; that he at times had made deliveries on the 
warehouse floor when none of the defendant's employees 
were present to I'eceive the goods; and that he only kept 
a record of the number of paicels or cases hauled without 
noting the identifying numbers upon the packages. 

To rebut the testimony of the plaintiff, John Graney 
testified that he was in charge of the defendant's receipts 
and shipments. He had no personal knowledge of the de- 
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livery of case No. 38139, but his i-ecord does not show its 
delivery. He kept a receiving book in which he entered 
the numbers upon the case I'eceived. He was assisted by 
Harry Hillibush, who received the goods in his absence. 
Each was on duty a part of the day on May 31st. The book- 
keeper reported the shortage of case No. 38139 to him. He, 
and two other of the defendant's employees, made a thor- 
ough seiuxth of the building, but failed to find it. Hillibush 
testified that he assisted Graney. He entered the case num- 
bers in the receiving Iwok after the goods had been i-e- 
ceived on the warehouse floor, and that this was done some- 
times in the absence of Blew, after he had made the deliv- 
eries. He said case No. 38139 was not delivei-ed. 

Helen Betz, the defendant's bookkeeper, testified that 
she received the invoices of shipments made to Pottsville, 
from the defendant's main office in New York, and made a 
record from them of the goods consigned to it. She dis- 
covered the alleged non-delivery of case No. 38139 on June 
6, 1918, by checking the record of the invoice for this case, 
as was her practice, against the record made by Graney and 
Hillibush of the goods delivered at the defendant's ware- 
house by the iriaintiff. When the plaintiff's attention was 
directed to the shortage of the case of goods he said. "All 
right I will get it." After the plaintiff had made inquiry 
at the Pennsylvania Railroiid freight depot he reported that 
he had made delivery of the case of goods. The plaintiff's 
bills for hauling were presented monthly and consisted mere- 
ly of a statement of the number of parcels or cases hauled, 
without a specification of the particular days of the month 
on which they were hauled, and she checked his bills against 
her record made from the invoices. His bills were always 
incorrect. The invoice for case No. 38139 was received at 
Pottsville May 17, 1918, and the case of goods was not re- 
ceived at the freight depot until May 27, 1918. As late as 
July 18, 1918, she wrote to the agent of the Pennsylvania 
Railroad Company at Pottsville requesting that a tracer 
be started for this case of goods. 
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Mr. Biever, the defendant's manager, and Mr. Ten^in 
the foreman in full chai-ge of its cutting department, in 
ordei* to show that this case of goods had not been cut up 
without a record of it having been made, testified, as ex- 
perts, that they knew the number of garments that would 
be produced from a given yardage of goods, and that the 
production i^ecord of the factory did not show an excess of 
production according to the record kept of the yardage cut 
and passing through tlie cutting room from May 01st to 
June 5th or 6th, in which period the case must have been 
lost or mislaid if the plaintiff had made delivery of it. 

The trial judge, after having chai'ged the jury respect- 
ing the meiisure of cait; which the plaintiff was obliged to 
exercise as an ordinary bailee for hire, said: "But before 
you come to the consideration of negligence in this case, 
under the principle just stiit«d to you, you must determine 
this : The defense of Mr. Blew in I his case to the set off is 
not merely the allegation that the Phillips-Jones Company 
has not established negligence, but he has testified that he 
has actually made delivery of case 38139. The burden is 
upon the Phillips-Jones Company, in oi-der to charge him 
with the vaule of this case, to show by the weight and the 
fair preponderance of the evidence that he did not make 
delivery of that case. Mr. Blew admits that he received 
the case, but he says that he made delivery of it. If you 
believe Mr. Blew, if you believe from the evidence that he 
did make delivery of it, that would be the end of the case, 
and he would be entitled to your verdict. If, upon the other 
hand, the Phillips-Jones Company, through the numerous 
witnesses which they have called, have satisfied you, by 
the weight and the fair pi'eponderance of the evidence, that 
he did not make delivery of that case, then you will pro- 
ceed to determine whether his failure to deliver it was due 
to negligence or not. And if the Phillips-Jones Company, 
in addition to satisfying you by Uie weight and fair pre- 
ponderance of the evidence of the non-delivery, also satis- 
fy you by the weight and fair preponderance of the evidence. 
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of Mr. Slew's negligence, then their case of set-off is made 
out, and the verdict would have to be in their favor for 
approximately $330.00. 

"Now, what is the evidence in this case showing negli- 
gegnce on the part of Mr. Blew? The Pennsylvania Rail- 
road Company clerks say they delivered the case to him. 
He admits he received it. Jle says he delivered it. Assum- 
ing now, that you find from the weight and fair pi-epon- 
derance of the evidence that he did not delivei- it, where 
is the evidence of negligence? Mr. Knittle has called our 
attention to an authority which says that the failure to 
deliver, of a carrier, whether a common carrier, or such a 
carrier as Mr. Blew is, is itself evidence of negligence. If, 
then, you would conclude from the weight and the fair pi'e- 
pondcrance of the evidence thiit there was no dehvery made 
by Mr, Blew, the fact of your finding of non-delivery would 
be some evidence of negligence on Mr. Blew's pai't. But it is 
not conclusive, as we view it, in this case, because in deter- 
mining whether the non-delivery - - should you find that 
such was the fact - - occuired through his default, why did 
it occur? What caused it to occur? Where is the evidence 
which shows what caused it to occur? I know of none. Is 
the cause of the non-delivery by reiiBon of a discrepancy 
in accountin3:? Was the case possibly taken from the wai'e- 
house of the Phillips- Jones Compiuiy? May it have passed 
through the milt, notwithstanding the testimony of Mr. 
Bievcr and of the forenum of the cutting loom. without 
showing any increased production. These, then, ai'e all ma(^ 
ters which you must take into consideration. If you find 
that Mr. Blew made deliveiy of this case of goods, then 
your verdict must be in his favor, for the full amount If 
you find that he failed to make delivery of the case, and 
that it is due to his neglect, and that that neglect has been 
shown in the manner pointed out by the law, which I have 
stated to you, by the fair preponderance of the evidence, 
then the set-off is made out and you will set off the Phillips- 
Jones claim against his." 
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Woodruff V. Painter & EIridgre, 150 Pa. 91, is an appeal 
from a refusal to take off a compulsory nonsuit, where tlie 
plaintiff while trying on a coat and vest in the defendant's 
store, at the request of the latter's salesman, placed his 
watch in a drawer fiom which the vest had been taken 
and while he and the salesman were in another part of the 
store the watch disappeared. The defendant refused to 
compensate the plaintiff for the loss of his watch and he 
brought suit to recover its value. In reversing the judg- 
ment of the coiiil below Heydrick, J., said : "But the plain- 
tiffff's evidence amounts to no more than that the salesman 
examined the drawer in which the watch had been placed 
and some others and did not find it, and that several per- 
sons not employees of the defendants who had been in the 
store and left were sent for and interi*ogated without result. 
All this did not prove a loss, nor even that the defendwits 
said the watch was lost or had been stolen. In Logan v. 
Mathews, 6 Pa. 417, it was held that if a bailee for hire 
retui'n the property in a damaged state and give no explan- 
ation how the injury happened, the burden of proof to show 
that there was no negligence is upon him. In harmony with 
this judgment, a bailee who fails to give any such explana- 
tion of his neglect to restore the property enti-usted to him 
as will enable the bailor to test his good faith ought to be 
held to proof that he has exercised ordinary diligence in the 
care of it. Doubtless the defendants were entitled to the 
benefit of any inferences fairly deducible from their conduct 
when the watch was demanded, but such inferences were 
for the jury. If the case had been submitted to them and 
they had found as an inference from the facts proved that 
the watch had been stolen such finding would have been a 
complete exculpation, unless they farther found that the 
defendants had not exercised ordinary care." 

In Hoyt V. Clinton Hotel Co.. Appellant, 35 Pa. Superior 
Ct. 297, cited by the defendant, the plaintiff, who was a 
resident of the hotel, left a trunk with the defendant for 
storage under a contract of bailment, which made the de- 
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fendant liable only for loss through failure to exercise or- 
dsDUT care. When the plaintiff called for his trunk it could 
not be found and "its disappearance was not accounted for 
by the mana^rer of the hotel, nor was any evidence introduc- 
ed (at the trial) tendinsf to explain its loss." Under these 
circumstances Henderson, J., said (299) : "An unexplained 
loss of the property in the hands of the bailee gives rise to 
a presun^tion of negligence where such bailment exists 
and the bailee is liable for failure to exercise ordinary care." 
•*•••• In Safe Deposit Co. v. Pollock, 85 Pa. 391, Pollock 
had deposited some government bonds with the company in 
a safe rented from it under a contract in which its liability 
for safe keeping was qualified and restricted (1) to keeping 
proper guai-d and watch over the safe; (2) to the preven- 
tion of access to the safe by any other person than the 
renter; and (3) to the protection of the rentei-s safe from 
the dishonesty of its employees. The bonds were taken from 
the box by some unauthorized person, and it was held that 
tike circumstances under which the bonds had been taken 
shifted the burden of proof from Pollock to the' Safe De- 
ptsit Company and upon its facts the case was distinguished 
fmn those in which mere pi'oof of loss was insufficient to 
put the bailee on his defense. 

Ilie defendant's counterclaim is founded upon an alle- 
gation of negligence arising out of a failure to deliver the 
ease of goods in question. The actual loss of the goods is 
not alleged, and no positive or dii*ect evidence was intro- 
duced at the trial to show its loss or the manner in which 
it occurred. Delivery to a wrong pei'son was neither alleged 
ncH' proved, and the defendant in the course of the trial 
expressly disclaimied any intent to charge the plaintiff with 
an apiHopriation of the missing case of goods to his own 
use. The plaintiff, when notified that the case of goods was 
nussing, explained that he had delivered it to the defend- 
ant's factory. What actually became of it is a mystery. 

The burden of proof was upon the defendant to estab- 
lish its counterclaim because it nwuntained the affirmative 
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upon the issue arising out of that claim. In speaking of 
the burden resting upon a suitm" who sets up an affirmativo 
defense, Moschzisker, J. in Suravitz v. Prudential Ins. Co., 
Appellant, 261 Pa. 390, at page 400, said: "The burden of 
estaWishing facts by such character of |MW)fa as the law 
deonands, and the weight of the evidence, always rests upon 
the pai-ty assei-ting them ; although, as to the necesaity for 
producing evidCTwe, the burden of pnof may shift frwn 
time to time in the course of trial. When the proofs are 
ail in, and the case is ripe for determination, it becomes 
a matter of weighing the evidence ; and this is fcH- the jinry, 
under proper instructions. If there is a conflict on a ma- 
teria matter of fact, and it be decided that the preponder- 
ance of the evidence does not lie with the party who alleged 
ttie affiiTTiative, then the bui-den of pnxrf has not been s»9- 
tained by such party, and, in the performance of its daty, 
the jury must find against him." 

In oiir opinion the testimony of the plaintiff that he 
had made delivery of the case of goods to the defendant 
was such an explanation of its Joss aa to relieve him from 
any presumption of negligence, and left the burden of proof 
with the defendant to prove the loss, and that it was due 
to plaintiff's negligence. To hold otherwise would make 
the measure of plaintiff's care that of an insurer. In San- 
bom V. Kimball, 76 Atl. 890, a horae in the possession of the 
bailee received an injury during the night, from which he 
subsequently died. The cause of the injury was unascer- 
tained, and it was unknown whether it was due to accident 
or the design of aome person unknown. The contention of 
tJhe plaintiff was that the injury to the animal, wttile in 
the possession of the bailee, having been shown, ft dertdved 
upon him to satisfactorily exj^in the manner in which it 
was received, and that the absence of such an ex^Maboa 
fixed the bailee's liability. The court, in disposing of thic 
contention sad: "The law does not require so mneb, 
amounting in this case to an impossibility, becaose the cause 
of the injury is admitted to be a mystery. If the plamt^s 
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contention were true, the liability of the bailee in cases 
where the causes of the injury ai'e unknown would arise to 
that of an insurer." We believe this principle to be appli- 
cable under the facts of this case. 

The only question urged by the defendant in support at 
its motion for a new trial is that the court eiTed in its 
charge to the jury by the instruction that the establish- 
ment by the defendant of the non-delivery of the case of 
goods by the weight and fair preponderance of the evidence, 
did not render the plaintiff liable, without proof of negli- 
gence. Our view is, that the plaintiff by testifying to the 
delivery, made the only explanation possible under the eii- 
custances, and that under the above cited authorities the 
burden of proof of negligence, remained with the defendant 
For these reasons the motion for a new trial must be over- 
ruled. 

And now, April 11, 1921, the motion for a new tiial 
is overruled. Judgment is dii'ected to be entered uj)on the 
verdict in favor of the plaintiff and against the defendant 
upon payment of the jury fee. 



Dodson Coal Co. vs. Delano 



Practice - Statement of Claim - Affidavit of defense 
raising questions of law. 

When a Btatement of claim alleges a breach of an express con- 
tract to which the plaintiff was not a party and the evidence in a 
fonner action showed that there was no breach the matter is res 
adjudicata and the affidav.t of defense raising such question of law- 
must be sustained. 

Demuri-er to statement. No. 327, May Term, 1919. 
G. M. Roads and 0. E. Farquhar, for Demurrer. 
W. K. Woodbury and J. F. Whalen, contra. 
BECHTEL, P. J. May 2, 1921. 
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This case comes to us on a demuirer filed to the plain- 
tiflf's declaration which raises three questions of law : First 
that the plaintiff's declaration discloses no cause of action; 
secondly, the bar of the Statute of Limitations; third, res 
adjudicata. The plaintiff's statement recites, inter alia, 
that piior to April 26, 1S82, Warren Delano and James S. 
Cox were the owners of certain coal property in Schuylkill 
County, known as the New Boston coal lands. By inden- 
ture dated April 26, 1882, and recorded in Schuylkill County 
on May 1, 1882, Warren Delano and James S. Cox leased the 
eastern portion of said lands, consisting of 680 acres, to 
the Mill Creek Coal Company for the term of ten years, 
fi-om July 1, 1880. Said lease contained in the 10th cove- 
nant the following provision: "Provided, that between 
the outer boundary lines of the demised pi-emises and ol 
adjacent pi-opei-ties there shall be left a solid wall of coal 
of at least sixty feet in thickness, which shall not in any 
manner be broken through without the written consent of 
the lessors." From the execution of said indenture to 
March 8, 1888, the said leasois maintained the said sixty 
foot barrier pillai-, adjoining on the east the said western 
or Dodson tract, for the benefit of the said western or 
Dodson tract. By indenture, dated March 8, 1888, the said 
Warren Delano and James S. Cox leased to Weston Dodson 
and Truman M. Dodi.-on and Chailes M. Dodson the west- 
ern portion of said tract of land, consisting of 690 acres, 
for a tenn of twenty-five years, from January 1, 1888. At 
the time of the execution of said lease the lessees therein 
knew and had notice of the prior lease of the eastern por- 
tion of the tract to the Mill Creek Coal Company and of 
the provisions therein reserving the control of the barrier 
pillar to the lessors, and of the continued maintenance of 
said barrier pillar by said lessoi-s for the benefit of the 
lower or western tract. 

By the execution of the said lease of March 8, 1888, 
under the above circumstances, the lessors therein cove- 
nanted expressly to allow and permit the lessees to enjoy 
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aU the rights tKerein granted, free from any interfCTence 
by reasui of any act of the lessors, or those over whwn 
they had cMitrol. By the said lease the said lessors fur- 
ther covenanted that duiing the continuance theieof they, 
t^ said lessors, would maintain and preserve, for the bene- 
fit of the said tract so teased, the said barrier pillar in the 
adjoininsr tract, which had been created for the benefit 
of the lessee of the western tract, and had been continu- 
ously maintained by the lessors for the benefit of the said 
lessee durin^r six years preceding'. 

By assignment the said lease to Weston Dodson, et al., 
was assigned to the Dodson Coal Company, January 16, 
1889, an agreement was entered into between the Dodsoii 
Coal Company, the Mill Creek Coal Company and Warren 
Delano and James S, Cox, fixing the boundary line between 
the said Mill Creek tract and the said Dodson tract. At 
the date of the execution of the said lease of Mareh 8, 1888, 
the said Warien Delano and James S. Cox, by stock owner- 
ship, inter-family relations and otherwise, exci-cised a con- 
trol over the policy and activities of the Mill Creek Coal 
Company. Subsequently to 1891, and prior to 1894, the 
said James S, Cox and Warien Delano directed and per- 
mitted the said Mill Creek Coal Company to remove the 
said sixty foot hairier pillar. As a direct result of the 
removal of the said sixty foot barrier pillar the boundaiy 
pillar between the two said ti'acts became so weakened that 
when subsequently the mines of the Mill Creek Coal Com- 
pany became filled with water the mine inspector of the 
Eighteenth Anthracite District of Pennsylvania instituted 
proceedings which finally resulted, on July 10, 1912, in an 
order perpetually excluding said Dodson Coal Company from 
mining any of the coal within three hundred feet of the 
eastern boundary of the spid Dodson tract, said exclusion 
covering not only the sixty foot barrier pillar on the eastern 
pcH'tion of the said tract reserved in the said lease of March 
8, 1888, but also the two hundred and forty feet of coal 
next adjmning the said baiiier pillar on the west. The 
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said exclusion and eviction was the direct and {M-oxinuite 
I'esult of said direction and peiinission by the siud James 
S. Cox and Warren Delano to the Mill Creek Coal Company 
to remove the said sixty foot barrier pillar adjoining the 
said Dodson tract on the east, and when, on July 10, 1912, 
the said exclusion of the plaintiff became finally effective, 
the same constituted a breach by the said Cox and Delano 
of the covenants made by them in the said lease of March 
8, 1888. The said breach of covenant was constituted 'oy 
the continued exclusion of the plaintiff from said portion of 
the said tract down to the date of the bringing of the pres- 
ent suit. 

It will be noted first of all that the plaintiffs in this 
case were no party to the lease made between the defend- 
ants and the Mill Creek Coal Company. It will also be 
noted that under the terms of that lease the defendants 
had a right to permit the Mill Creek Coal Company to take 
out the coal up to the boundary line adjoining the Dodson 
tract The plaintiffs in this caso admitted that they had 
notice of the rights of the defendants and of the Mill 
Creek Coal Company under this lease which had been re- 
corded some six yeai's prior to thc^ execution of the lease 
to them. It may be well to note in this connection that 
subsequent to the execution of these leases the Leg:islar 
ture passed the Anthracite Mine Act of June 2, 1891, and 
that it was pursuant to the powers conferred upon him by 
tlic provisions of that act that the Mine Inspector took the 
action of which the plaintiff now complains. 

While it is true that plaintiffs allege in their dedara^ 
tion that the provisions contained in the lease to the Mill 
Creek Coal Company relative to the maintenance of the 
sixty foot biu-rier pillar weie made for the benefit of their 
half of the tract, it will be noted that this provision was 
made six years prior to the leasing of that half of the 
tract to the plaintiff, and while that half was still retained 
by the lessors of the Mill Ci-eek Coal C<Mnpwiy, the de- 
fendants in tiiis suit. This statement is simply a ooa- 
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elusion of law, drawn by the plaintiff apparently for the 
purpose of esciiping the plea of res adjudicata, and is not 
bonie out by an examination of the leases attached to the 
plaintiff's statement and made a part thereof. If the iessoi-s 
had intended to maintain the barriei' pillar for the benefit 
of the Dodson tiact, why did they reserve the right to give 
permission to the Mill Creek Coal Company to I'emove the 
same? In this connection it may bo well to note that it 
was as the result of a notification of the lessors to the 
Dodson Coal Company to lemove the sixty feet, reserved 
under similar provisions in their lease and an attempt on 
their part to comply with said notification, that the mine 
inspector took the action recited under the provisions of 
the Act of June 2, 1891. In addition to this, it is also dis- 
closed, by the proceedings in that ease, that the defendants 
in this case becimie a paity to those proceedings on their 
own petition, aJid that they, not the Dodson Coal Company, 
appealed the case to the higher court in an effort to have 
the Dodsons take out the vei-y coal which they now claim 
the act of the lessors prevented them from getting. 

In addition to this it will be noted that under the 
terms of the leases sixty feet of coal was to be maintained 
on either side of the boundary line, and if the renwval of 
the sixty feet by the Mill Creek Coal Company resulted in 
the imposing of the entire barrier pillar upon the Dodson 
leasehold, it seems to us that they could only complain 
of the additional sixty feet so imposed upon them, whereas 
the claim is for two hundred and forty, the amount fixed 
by the tribunal created by the Act of June 2, 1891. It is 
too plain for argument that the defendants could not fore- 
see the passage of the Act of June 2, 1891, at the time of 
the execution of these leases, and if, as a result of the 
passage of that act and the exercise of the powers given to 
him thereunder, the State's official fixed this barrier pillar 
at three hundred feet, it seems to us that this was the 
action of the State and not the action of the defendants 
to this suit, and they could not be held responsible therefor. 
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We are ttierefore of the opinion that the plaintiff's decla- 
I'ation in this case discloses no cause of action. 

Further than this, it will be noted that the plaintiff's 
decIaratiMi recites that between 1891 and 1894 the defend- 
ants directed and permitted the Mill Creek Cotd Company 
to remove the said sixty foot baiTier pillai'. It also re- 
cites that the action of the mine inspector resulted finally, 
<m. July 10, 1912, in an oixler from which no further appeal 
wEUt possible, perpetually excluding the said Dodson Coal 
GMnpaoy from mining any of the coal within three hun- 
dred feet of the eastern boundary of said Dodson tract. An 
a£tem|>t is made to bring this action within the Statute of 
Limitations by reciting that the said breach of covenant 
has continued) by reason of the continued exclusion of the 
plaiBtifF from said portion of said tract. We do not think 
that this position is tenable. If the Dodson Coal Company 
was forced to leave this barrier pillar by the result of the 
action of the defendants in directing the Mill Creek Coal 
Company to remove the sixty foot barrier pillar on their 
lease, that action, according to the plaintiff's declaration, 
vaa taken prior to 1894. If they were injured as a result 
of the action of the mine inspector, that action had been 
com^te, according to their own declaration, on July 10, 
1912. The suit before us was brought to No.. 327, May 
Term, 1919. It must therefore naturally follow that un- 
less said action was a continuing trespass, or a continuing 
breach of the covenants of the lease, that the rights of the 
I^aintiff were barred by the Statute of Limitations. The 
action could not be a continuing one, we think, because 
it had been completed at the different dates mentioned 
by the i^aintiflf, and if they were wronged, their right of 
action accrued at the time of the injury sustained, and 
since they failed to assert that right within the statutory 
period, we think that is too plain for argument that they 
are barred by the Statute of Limitations. 

The plaintiff endeavoied, by suit brought to No. 320, 
January Term, 1916, against the same defendants, to col- 
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lect $200,000 from them for this same breach of the cove- 
nants of these leases. In that case their offers of testi- 
mony were rejected and a verdict directed for the defend- 
ants, from which the plaintiff appealed, which resulted in 
an affirmance of the decision of the court below. A careful 
examination of the opinion therein filed leads us irresist- 
ibly to the conclusion that the same questions were raised 
at that time as are being raised now, with one exception, 
that the plaintiff alleges its conclusion, that the provision 
relative to the barrier pillar in the Mill Creek lease was 
placed therein for the benefit of its land. As we have al- 
ready pointed out, this is but its conclusion and is not sujv- 
ported by any language in either of the leases, or by any 
of the facts alleged in the plaintiff's declaration. 

In deciding that case the Supreme Court, speaking 
through its Chief Justice, said, inter alia, in quoting the 
statement filed therein, "By reason of the breach of cove- 
nant on the part of the defendants, the Mill Creek Coal 
Company was peniiitted to mine to the land Hne of its 
lease, thereby throwing the burden of the whole pillar upon 
the i^aintiff, and requiiTng the whole of said pillar to be 
left in the property leased to it, thereby reducing the area 
of available coal and preventing the plaintiff from mining 
and taking away the coal in the various veins in this prop- 
erty, by which it has been damaged to the extent of Two 
Hundred Thousand Dollars ($200,000), for the rscoveiy of 
which this suit is brought. With the plaintiff's cause of 
action thus distinctly set foi-th as being for an alleged 
breach of a covenant in a lease to which he was not a 
party, the learned trial judge held that the overruled offers, 
if allowed, would not avail in this action, and the verdict 
was accordingly directed for the defendants. 

Notwithstanding the pleadings and the offers made 
by the plaintiff on the trial below, its learned counsel ccm- 
tend on this appeal that its claim is on a broken implied 
covenant in the lease of March 2, 1888, to the Dodsons for 
quiet enjoyment, the alleged breach consisting of the de- 
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fedants' peimission to the Mill Creek Coal Company to 
mine the toal pillar up to the dividing line between the 
two leaseholds, thereby depriving appellant of the right 
to mine a part of the coal to which it was entitled under the 
lease now held by it, executed by the defendants' prede- 
cessors. No such claim appeai-s in plaintiff's statement. 
If it had a cause of action against the defendants for the 
breach of an implied covenant for quiet enjoyment, it was 
bound to have so averi-ed in the statement of its claim, for 
simple as pleading has become, a defendant still has a right 
to know what he is called upon to answer: Wilkinson Manu- 
facturing Company v. Welde, 196 Pa., 508. Plaintiff's state- 
ment avers its cause of action to be the breach of an express 
covenant in the lease from Delano and Cox to the Mill Creek 
Coal Company, to which it was no party, and this, with- 
out moi-e, was conclusive that, for .such alleged breach, 
it had no cause of action against the defendants, whose 
demurrer to its statement ought to have been sustained. 
But, as a matter of fact, there was no breach by the de- 
fendants of the covenant as to the pillar of coal in the 
lease to the Mill Creek Coal Company. The covenant in 
that lease provided that the wall of coal sixty feet in thick- 
ness should "not in any manner be broken through without 
the wi'itten consent of the lessors." With the consent of 
the lessors it might be broken through; and such consent 
was given. The lease to the Mill Creek Coal Company was 
executed and placed on record nearly six years before the 
Dodsons acquired their lease undei* which the appellant 
now holds. They and it were thus notified that the Mill 
Creek Coal Company could do, under the lease, what it did 
in mining and removing the coal pillar. Neither the plead- 
ings nor the overruled offers of evidence established any 
cause of action against the defendants, and the judgment 
is, therefore affimied." It will thus be noted that the Su- 
preme Court says that there was no breach by the defend- 
ants of the covenant as to the pillai* of coal in the lease 
to the Mill Creek Coal Company. If there was no such 
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breach, how can theie be a recovery? The plaintifT's case 
is founded upon a breach of covenant, and they must show 
sudi a breach before they are entitled to recover from the 
defendants. A careful examination of the record and 
opinion in the case just cited leads us to the conclusion that 
the case now before us is controlled by the doctrine of i%s 
ad judicata. 

And Now, May 2, 1921, the demurrer filed in this case 
is herewith sustained. 
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Rea] estate - Statute of Frauds - Specific performance. 

1. A written contract with an agent to secure a purchaser for 
real estate, does not empower him to execute a contract for its sale, 
unless thereunto specially authorized by writing- 

2. Where there is no evidence ttiat a wife refuses to join in 
a deed, because of fraud or collusion wiVti her husband, there can 
be no decree for specific performance against her; nor against the 
husband alone, unless it be pr<oved that the plaintiff offereid to take 
a deed signed hy th husband alone, and to pay the full amount of 
the purchase money. 

Bill in equity. No. 4, November Term, 1920. 
W. G. Wells, for plaintiff. 
A. D. Knittle, for defendant. 
BERGER, J. March 7, 1921. 

This is a bill in equity for the specific performance of 
a contract to convey real estate. It was heard on bill, ans- 
wer and replication. From the pleadings and the evidence I 
find the following: 

FACTS 

1. Edward F. Zettlemoyer, by deed dated July 10, 
1920, recorded in the office for the recording of deeds in 
the County of Schuylkill, became the owner of all that 
certain lot or piece of ground situate on Sanderson Street 
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in the said City of Pottsville, being part of Lot No. 11 in 
plan of Norwegian Addition to the said City (Formerly 
Borough) of Pottsville, bounded and described as follows: 
Commencing at a point on Sanderson Street Nineteen (19) 
feet west from a comer of said lot No. 11 and lot No. 10 on 
said plan and at the southwest comer of a lot of Amanda 
Wagner, aforesaid, thence along said Sanderson Street, in 
a westerly direction Nineteen (19) feet, thence in a north- 
erly direction on a line parallel with the dividing line be- 
tween said lots Nos. 10 and 11, one hundred and twenty-five 
(12S) feet, thence in an easterly direction and parallel with 
Sanderson Sti'eet nineteen (19) feet to corner of lot of said 
Amanda Wagner, thence in a southerly direction along 
said Amanda Wagner's lot one hundred and twenty-live 
(125) feet to the place of beginning, with the appurtenances 
consisting of a two and a half story fi-ame dwelling house. 

2. On September 10, 1920, the said Edward F. Zettle- 
moyer and his' wife, Elizabeth Zettlemoyer signed an agiee- 
ment as follows :- Agreement. Sept. 10th, 1920. Edward 
F. Zettlemoyer appoint George C. Ginther agent for the 
purpose of selling the following property: Known as No. 
502 Sanderson St, Pottsville, Pa. 8 Room Frame Building, 
all convenience : PIpeless Furnace 20 By 150, more or less. 
Ground Cellar Good Chicken House, for the sum Thirty- 
Three Hundred Dollars, the said George C. Ginther to re- 
ceive as compensation $100.00 of the purchase price oi- 
money of said property; said compensation to be received 
out of the first money paid. 

And I do furtiier agree that in case of any sale of 
said premises during the time the said George C. Ginther 
is acting as my agent as aforesaid, or within 30 days after 
the discharge of said Agent, the said George C. Ginther 
shall be entitled to said $100.00 of the purchase price 
thereof. 

IN WITNESS WTIEREOF I have hereunto set my hand 
and seal this 10th day of September, A. D. 1920. 
Signed, sealed and delivered in the presence of :- 
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Edw. F. Zettlemoyer, 
Mrs. Edw. Zettlemoyer. 

3. Acting in pursuance of the said agreement George 
C. Ginther secured Chai'les H. Wagner as a purdiaser of 
the property above described for the price or sum of thirty- 
three hundred dollars, of which one hundred dollars was 
pud to the said Ginther as down money. 

4. A memorandum in writing of this transaction was 
given to Charles H. Wagnei" in form as follows :- 

GEO. C. GINTHER 
REAL ESTATE & INSURANCE 
ROOM 12, WHALEN BUILDING 

POTTSVILLE, PA., Sep, 18th, 1920. 
Mr. Charles H. Winner bought the following. Describe ^ 
Property from Edward F. Zettlemoyer & Wife Pr George 
C. Ginther Agt. Known as No. 502 Sanderson St., Potts- 
ville. Pa. for the sum $3300 

Sep. 18th, 1920, Paid on Account $100 



Bal. to be paid $3200 

When Deed is Transfeired 

Not More than Thirty Days from above Date 

Reed. Payment $100 

Mr, Edward P. Zettlemoyer,, Pr. 

George C. Ginther, Agt. 

5. On September 20, 1920, the said George C. Ginther 
remitted the one hundred dollars down money to Edward 
F. Zettlemoyer by check, which was cashed by him and 
which, with its endorsements, is as follows :- Pottsville, Pa., 
Sep. 20th, 1920. Union Safe Deposit Bank. Pay to the 
order of Edw. F. Zettlemoyer, $100.00, Payment on Prop- 
erty 502 Sanderson St. (Signed) Geo. C. Ginther. The 
check is endorsed by Edward F. Zettlemoyer, and also by 
J. W. Channel!. 

6. On September 21, 1920, George C. Ginther. the 
agent for the sale of the said property, ,George H. Wagner, 
the purchaser, and Edward F. Zettlemoyer, the owner, met 
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in the office of William G. Wells, Esq., who was the counsel 
for the purchaser, for the purpose of fixing a time for the 
payment of the balance of the purchase money and the exe- 
cution and delivery of the deed. 

7. The receipt given by George C. Ginther to Charles 
H. Wagner, the purchaser, was never shown to the owner, 
Edward F. Zettlemoyer. At the conference at the office 
of William G. Wells, Esq., October 1, 1920, was filed by 
the parties for the delivery of the deed and the payment of 
the balance of the purchase money. Mr. Wells was to ex- 
amine the title to the property for the purchaser and to 
prepare the deed for execution by the owner. 

8. On Octobr 1, 1920, the purchaser informed Mr. 
Ginther that he would be unable to pay the balance of the 
purchase money on that day. but that he would be ready to 
pay it at 9 A. M. October 2nd. The owner was not notified 
of this change in the date for the completion of the trans- 
action. He and his wife did not appeal' at the office of Mr. 
Wells at any time on October 1, 1920, for the purpose of 
executing the deed and receiving the balance of the pur- 
chase money, but were I'eady to do so had they been notified. 

9. On the morning of October 2. 1920, Mr. Ginther met 
Mr. Zettlemoyer and requested him to go with him to Mr, 
Wells' office to conclude the ti'ansaction. He at first refused 
to go on the giound that it was too late, but after some per- 
suasion went with Mr. Ginther to Mr. Wells' office, where 
he was informed by Mi-. Wells that he was prepared, on 
behalf of his client, to pay the balance of the purchase 
money upon the execution and delivery of the deed for the 
pi-operty, which had been prepared by him. Mr. Zettle- 
moyer refused to execute the deed or to complete the trans- 
action, on the ground that it was too late, and demanded 
the return of the deed to his property. 

DISCUSSION 
The contract in writing, made by Edward F. Zet- 
tlemoyer and Elizabeth Zettlemoyer, his wife, with Geoi*ge 
C. Ginther, merely constituted him their agent to secure 
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a puichaser for the property known as No. 502 Stuiderson 
Street, Pottsville, and did not authorize him to enter into 
a written contract with the purchaser for the sale of the 
property. It is well established that the Statute of Frauds 
requires contracts for the sale of real estate to be put in 
writing by the owners of the property "or their agents 
thereunto authorized by writing." Twitchell v. City of 
Philadelirfiia, 33 Pa. 212, 220; Everhai-t v. Dolph, 138 Pa. 
628, 640. 

The acceptance by the agent of one hundred dollars 
hand money from the purchaser and the payment of that 
money to the owner by the agent's cheek, did not constitute 
a ratification by the owner of the contract between the 
agent and the purchaser. The owner when he accepted the 
check had no knowledge of the contract executed by the 
agent, and can therefore not be held to have ratified it. 
The use of Ginther's check by the owner of the property 
did not bring home to him the nature of the unauthorized 
contract entered into by his agent, whether oral or written, 
nor apprise him of its terms. 

If we giant, for the sake of argument merely, that the 
acceptance by Edward F. Zettienoyeer of the one hundred 
dollars hand money was a ratification of the contract to con- 
vey the proijerty at 502 Sanderson Street, evidened by the 
receipt given September 18, 1920, by Ginther to the pur- 
chasera, the purchasers would, nevei-theless, not be entitled 
to a decree. Had the authority of Ginther, the agent, to 
make a contract been in writing, to make a valid contract, 
it would have been necessaiy for him to sign the name of 
his principals: Dodds v. Dodds, 9 Pa. 315, ,316. The re- 
ceipt is signed "Mr. Edwaid F. Zettlemoyer, pr. George C. 
Ginther, Agt." The name of the wife of the owner is not 
signed to the receipt. There was therefore no contract in 
existence for hei' to latify. Moreover, there is not a scin- 
tilla of competent evidence that she ever had any knowledge 
of any of the transactions between Ginther, the 
agent, and the purchasers. How then can she be said to 
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have ratified the conti-act made by Ginther? 

She has refused to join in the deed, and it has not been 
shown that the plaintiff has offered to take a deed for the 
property si^ed by the husband alone, and to pay the pur- 
chase money upon the delivery thereof. There is no evi- 
dence that the refusal of the wife to join in the deed is due 
to any fraud or collusion with her huatmnd. Henoe tktmre 
can be no decree for specific performance : Huffman v, Bmd- 
ahaw, 17 Pa. Superior Ct. 205 ; Stephens, ApfnUant, v. 
Barnes, 30 Pa. Supeerior Ct. 127. 

CONCLUSIONS OF LAW 

1. George C. Ginther, the agent of the defenduiis for 
the sale of Edwai-d F. Zettlemoyer's praperty, one of tlie 
defendants, did not have authority to make a oontraet in 
writing for the sale of said property. 

2. The contract in writing made by George C. Ginther, 
as agent for Edward F. Zettlemoyer fw ^e sale of the 
property, was not ratified in writing by Edward F. Zettle- 
moyer, (H' otherwise, so as to take it out of the operation 
of the Statute of Frauds. 

3. There is no contract binding eittier of the defend- 
ants to convey the property in dispute to the plaintiffs. - 

4. The i^aintiffs are not entitleed to a decree for 
specific performance. 

5. The bill in equity should be dismissed. 

And now, Maich 7, 1921, in accordance with the above 
stated findings, the pi'othonotary will enter a decree nisi 
and give notice of said entry to the pailies, or their counsel, 
in accordance with the equity rules. 
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Borskis vs. Lehigh Valley Coal Co. 



Compensation - Appeal - Question of law - Permanent 
injury. 

1. Section 306 of the Workmen's Compensation Act provides a 
schedule of compensation for (a) injuries resultinR in total dis- 
aiuUty; (b) for injuries resulting in part'.al disability! and (c> for 
permanent injuries due to a loss of one or more specified members 
of the body. 

2. An agreement for compenaat'on made to compcnsc a disa- 
bility resulting from a fracture of the leR, "to continue within the 
limitations of the Workmen's Compensafon Act," will not be ter- 
minated at the end of 150 weeks, on the ground that the compensable 
injury is, as a matter of law, a permanent one resulting from the 
loss ot a foot. 

Appeal from Compensation Board. No. 291, January Term, 

1921. 

Roger J. Dever for plaintiff. 

D. W. Kaercher, for defendant. 

BERGER, J. Februaiy 21, 1921. 

This is an appeal on a queestion of law by the Lehigh 
Valley Coal Company, the defendant, fi-om an order of the 
Compensation Board sustaining the decision of the Referee 
in dismissing its petition to terminate a compensation agree- 
nnjent made by it with William Borskis, the claimant, and 
directing the resumption of payments under said agi'ee- 
ment. 

The agreement for compensation was entered into be- 
tween the claimant and the defendant at the State Hos- 
pital, Fountain Springs, Pa., on June 8th, and filed with the 
Workmen's Compensation Boai'd on June 26, 1917. It sets 
forth that the claimant while in the employ of the defend- 
ant sustained a fracture of his right leg and that the dis- 
ability began on April 11, 1917. The compensation agieed 
upon was 50 per cent of the claimant's weekly wage, or 
$8.03 per week, without the duration of this payment having 
been definitely fixed, but it was "to continue within the 
limitations of the Workmen's Compensation Act of 1915, 
until terminated by final receipt, supplemental agreement, or 
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oi-der of the Workmen's Compensation Board." 

After having paid to the claimant compensation at the 
fixed rate, for one hundred and forty-eight weeks, the de- 
fendant tendered him compensation for two additional 
weeks, but the claimant refused to accept it or to sign a 
final receipt tenninating the agreement, whereupon the de- 
fendant filed its petition under Section 426 of the Compen- 
sation Act to terminate the agreement. It alleged that the 
claimant had l>een paid full compensation for one hundred 
and forty-eight weeks, and tendered full compensation for 
two additional weeks, as though the injuiy for which he 
was being compensated had been "for the loss of the use of 
a foot" foi- a period of one hundred and fifty weeks, that 
constituting "the entire extent of his (claimant's) disabil- 
ity," but that he had i-efused to accept the compensation 
admitted to be due oi' to sign a final receipt. In answer the 
claimant alleged that he was confined to- the State Hospital 
at Ashland, Pa., and was still suffeiing fi-om a compound 
fracture of the right tibia, and unable to work. No testi- 
mony has been filed with the record, and neither party has 
complained of a diminution of the lecord, nor is any ques- 
tion raised respecting the sufficiency of the evidence, as a 
matter of law, to support the findings of fact made by the 
Referee. 

Seven exceptions are filed in support of the appeal. 
Each exception challenges the coiTectness of a legal con- 
clusion drawn from the Referee's iindings of fact. These 
findings establish that the compensable injury is a compound 
fractuie of the light leg below the knee, and that a sinus 
in the injured part, due to an injuiy to the hone, existed 
on the day of the hearing to tei-minate the compensation 
agreement. On that day the claimant had not yet lost the 
use of his foot, which was uninjured, and the leg, as nearly 
as could be foretold, would mend. The claimant could then 
. do light work if it pennitted him to keep his foot at rest, 
but there is no finding that he had such employment. The 
thii-d finding of fact by the Referee that "the defendant 
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Company petitioned your honorable Board to terminate ftae 
compensation agreement existing between the parties upon 
it paying to the claimant compensation for two more we^m. 
it avers that it then will have paid to the claimant compen- 
sation for the loss of b foot or one hundred and fifty weeks," 
is a succinct statement of the ground upon which the de- 
fendant seeks the tei-mination of its agreement, and is the 
only question which has been ai'gued or piessed before us. 

The contention of the defendant is that the injui? 
compensed under the compensation agi'eement is that which 
is defined in Section 306, paragraph (c) of the Workmen's 
CompensatifHi Act of 1915, which pi'ovides that "For all 
disability resulting from permanent injuiies of the follow- 
ing classes, the compensation shall be exclusively as fol- 
lows: *•*•• For the loss of a foot, fifty per centum of 
wages during one hundred and fifty weeks. ***** Ampu- 
tation between the- elbow and the wi-ist shall be considered 
as the equiv^ent of the loss of a hand, and amputatimi be- 
tween the knee and ankle shall be considered as the equiva- 
lent of the loss of a foot. *•••" 

The contention of the claimant is that he is to be com- 
pensed under Section 306, paragi'aph (a) of the Workmen's 
Compensation Act of 1916, which establishes a schedule of 
compensation "for injuries i-esulting in total disability" dui-- 
ing a period not exceeding five hundred weeks. The defend- 
ant takes the position that the words in paragraph 3 of 
the said section, "disability resulting from permanent in- 
juries" ai-e the exact equivalent of the introductory words 
of the said section providing a schedule of compensation for 
injuries "i-esulting in total disability." We agree with tke 
eontentimi of the defendant that amputation between the 
knee and the ankle would be compensated as a "disability 
i-esulting fi-om permanent injuries," as for the loss of a 
foot for a period not exceeding one hundred and fifty weeks, 
but we cannot agree with his contention that the i^rase 
"disalnlity resulting from permanent injuries" has the same 
meaning as the phi-ase "injui'ies i-esulting in total disabil- 
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ity." A pei-manent injury may or may not cause total dis- 
ability. The loss of a foot, while a permanent injui*y, would 
liot necessarily, or of itself, cause total disability, whereas 
a man injured mi^ht be so disabled by his injury, notwith- 
standing that he had lo8t no member of his body, as to be 
totally disabled. We are of the opinion that Section 306 
of the Workmen's Compensation Act provides a schedule 
of cmnpensation for three classes of injuries, namely, for 
injuries resulting in total disability; for injuries i-esultinx 
in partial disability; and for permanent injuries due to loss 
of one or more specified members of the body. In injui'ies 
of the last named class the compensation in respect to time 
is fixed at a definite period, irrespective of whether the dis- 
ability, either total or paitial, exists during the entire time 
fixed by the statute. In injuries of the other two classes 
eompensaton is not fixed at a definite period, but for an in- 
definite period, with the limitation, however, that the period 
shall not exceed five hundred weeics. The claimant's injury 
is shown by the findings of the Referee to be an injury be- 
kmging to the class of injuries resulting in total disability. 
It has not been found as a fact that this total disability has 
ended, and that a period of partial disability, reducing the 
compensation of the claimant to a lower I'ate, has been en- 
tered up(m. 

Short of payment for a full period of five hundred 
weeks, the defendant may be relieved from its agreemeent 
by showing that the total disability has ceased befoi-e the 
cxpiEation of that period, or it may have its agreement modi- 
fied within that period by establishing, according to the 
{HwisioDs of paragrai^ (b) of Section 306, supra, what 
rate of compensation during the partial disability should be. 
For the reasons stated the appeal must be dismissed. 

And now, February 21, 1921, appeal dismissed. The 
defendant is directed to pay the accrued payments due the 
eomphunant on its compensation agreement, and to make 
the further payments as provided in said agreement, until 
it is modified or terminated accQi-ding to taw. 
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Divoixe - Decree pro confesso - Court Rule 17 - Answer 
nunc pro tunc. 

A decree pro confeeso cannot be made upon a libel in divorce. 
Rulte 17 requires the master in d'vorce to e^aniine the witnesses upon 
all matters which appear relevant and material. 

The court, in the exercise of its dscretionary power may pormit 
the respondent to file an answer nunc pro tunc, boforo tlie report of 
the master is filed. 

Kule to file answer. No. 11, January Tenn, 1921. 
M. H. Spicker, for rule. 
II. R. Koch, conti-a. 
BERGER, J. April 18, 1921. 

On November 8, 1920, a subpoena in divorce, i-etum- 
able January 3, 1921, was awarded by the court against 
Joseph Fntz, the respondent. A rule on him to appear and 
answer within thirty days after the i-eturn day of the sul>- 
poeita and a copy of the libel were sei-ved with the subpoena, 
as is i-equired by paragraphs 2 and 3 of Rule 17 of our Rules 
of Court regulating practice in pi-oceedings in divoice. No 
appearance was entered for the respondent until February 
8, 1921, and no answer was filed on his behalf. On Febru- 
ary 28, 1921, Vincent J. Dalton, Esq., was appointed master 
to take the testimony and I'eport his findings to the court 
When the case came on for hearing before him, the i^- 
spondent appealed in person and by counsel. His right 
to cross-examine the libellant's witnesses was challenged on 
the ground that he had forfeited that right by his failure 
to answer, but the master permitted the cross-examination 
subject to the objection of the libellant. Under like objec- 
tion the respondent was permitted to offer evidence in his 
defense. After the case had been closed and before the 
report of the master was filed the respondent petitioned the 
court for leave to file an answer nunc pro tunc, whereupon 
a rule to show cause issued, to which the libellant has made 
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answei'. The question for detennlnation is the right of 
the court, in the exercise of its discretionary power, to pw- 
mit the answer to be filed. 

The ground of divoi-cc alleged in paragi'aph 12 of the 
libel is: "The said Joseph Fritz, respondent, by aiiel and 
barbarous treatment, has endangered the life of your pe- 
titioner, the libellant, and has offeied such indignities to 
her pei'son as to render her condition intolerable and her life 
burdensome, thereby forcing hei- to withdraw from his 
house and family. The ciuel and barbarous treatment and 
indignities complained of have consisted of assault and bat- 
teries by respondent upon the person of libellant, culminat- 
ing in a beating on the night of Friday, September 24, 1920, 
whereupon said libellant was forced to leave respondent and 
take other quarters in the house, which is owned by libellant. 
That for a period of some years the respondent has by 
drunkenness, the use of abusi\e, offensive and insulting 
language, and by physical violence been guilty of the con- 
duct above complained of." The lespondent in the answer 
which he seeks to file with the court's leave, in defense of 
the alwve recited charge, says, inter alia, as follows: "12. 
It is denied as averred in paragraph 12 that the said Joseph 
Fj'itz, respondent, by cruel and barbai'ous treatment, has 
endangered the life of your petitioner, the libellant, and 
has offei-ed such indignities to her person as to render her 
condition intolerable and her life burdensome, thereby forc- 
ing her to withdraw from his house and family. It is fur- 
ther denied that the lespondent has committed numei-ous 
assaults and batteries upon the person of the libellant, cul- 
minating in a beating on the night of Fiiday, September 
24, 1920, i-equiring the libellant to leave respondent and to 
take other quarters in the house in which they resided. It 
is not true that for a period of years the respondent has by 
drunkenness, the use of abusive, offensive and insulting 
language and by physical violence been guilty of indigni- 
ties to the person of his wife. •••'*■" This, it seems to 
us, is such a denial of the gi-ounds upon which a divorce is 



oyGoo»^lc 



328 Fritz vs. Fritz 

sought as to define the issue to which the testimony taken 
before the master was directed. The respondent does not 
seek to raise an issue for deteiininadon by a jury, nor does 
he ask to have the case before the mastei- rec^wned. He 
merely seeks to file an answer so that the pleadings may 
show the issue to which the testimony taken before the 
master was directed. 

A deci'ee pro confesso cannot be made upon a libd in 
divorce: Kilborn v. Field, 78 Pa. 194; Smith v. Smith, 15 
Pa. Superior Ct. 366, 371. To sustain the contention that 
a respondent, who desires to offer testimony or to cross- 
examine the libllant's witnesses, should file an answer 
whether the issue be tried by the court or a jury, the libellant 
i^ies upon the dictum of the court below in Oxley v. Oxley, 
191 Pa, 474. Notwithstanding the respondent in the case 
just cited had not filed an answer, he had appeared and 
cross-examined the libellant's witnesses and testified in his 
own behalf. In affiiTning the judgment of the court below 
granting the decree, based upon its findings of fact, it does 
not appear that either the court below or the appellate court 
disregarded the I'espondent's testimony because of the ir- 
i*eguiatity arising out of his failure to file an answer. 

Aside from the general policy of the law not to permit 
divorces to be granted upon mere default of one of the par- 
ties without a full heaiing and proof to sustain it, para^rraph 
15 of Rule 17, supra, pi"ovides: "15. When the master 
pivceeds to take the testimony upon the merits he shall 
examine each witness specially and in detail upon all the 
matters set forth in the libel and the answers and upMi 
such othci' matters set foith in the libel and the answers 
and upon such matters as may appear to be relevant and 
material. It shall be his duty, whether i-equested by either 
party or not, to summon and examine such witnesses as he 
may have reason to believe have knowledge of any matters 
relevant and material to the just and proper detei-mination 
of the cause." And paragraph 7 of the same rule of court 
permits the respondent, with leave of court, upon cause 
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shown for the delay, to demur or answer to a libel. The only 
pui-pose the libellant can have in opposing the filing of an 
answer nunc pro tunc, all the evidence of the i-espondent 
having alieady been introduced under objection, is to limit 
the master in the consideration of the evidence to that in- 
troduced by the examination in chief of witnesses. The 
practical effect of such a course of pi-ocedure would be to 
grant the deci-ee pro confess©, because the libellant, after 
having verified her libel under oath, has presumably sup- 
ported it by her testimony before the master, and a divorce 
in this ease might be sustained on the uncoriToborated 
testimony of the libellant: Krug v. Krug, 22 Pa. Superior 
a. 572, 574. 

Our right to allow an answer to a subpoena in divorce 
to be filed nunc pro tunc is cleai-, and this seems to be the 
case in the absence of a rule of court, even though the 
ground for the application to file such an answei- does not 
appear: Daughei-ty v. Daughei-ty, 28 Pa. Superior Ct. 327. 
The reason for the allowance stated in the petition is "inad- 
^■ertence and overeight" and this was stated at the ai'gu- 
ment to have been the inadveiience and ovei"sight of re- 
spondent's counsel, due largely, if not entirely, to the failure 
of the respondent to employ counsel until moi-e than thirty 
days after the return of the subpoena. Throughout this 
pi-oceeding, and at this moment, the parties to this action 
are living in the same house. In Fuel City Mfg. Co. v, 
Waynesburg Products Corporation, Appellant, 268 Pa. 441, 
it was held that relief would be granted from a judgment 
entered by default, as a result of the mistake or oversight 
of counsel, where application is promptly made and a reason- 
able explanation or excuse for the default is shown, and a 
defense upon its merits axists. A proper ^consti-uction of 
our Rules of Court above refeiTcd to leads to the conclusion 
that it is their purpose to permit a defense on the merits 
to be interposed in every action of divoree, whenever possi- 
ble. For the reasons stated we ai-e of the opinion that the 
respondent's rule should be made absolute. 
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And now, April 18, 1921, the rule to show cause why 
the respondent should not be pei-mitted to file an answer 
nunc pro tunc is hereby made absolute and the answer sub- 
mitted to the court is directed to be filed. 



Greiner vs. Crone 



Nearliarence - Automobile injury - Burden of pix>of - 
Assignment of error. 

The burden is upon the plaintiff to prove defendant's nccliRcnce 
tmd upon the defendiint to prove contributory ncgligen<^c. 

Where no error is asel^ed to the adrn'ssion or rejection of tc8- 
timonr or to tiie charfre of the court the court will overrule a motion 
for a new triaL 

Motion for new trial. No. 42 March Term, 1920. 
Henry Houck, for motion. 
A* D. Knittle, contra. 
BERGER, J. April 25, 1921. 

Harvey J. Greiner, the plaintiff, was injured by the 
defendant's automobile about 6:20 P. M., July 1„ 1919, as 
he was walking north on the west side of Centre Street 
in the City of Pottsville, at or near the intersection of Centre 
and Norwegrian Stieets. Centre Street, which nms north and 
south, and Noi-wegian Street, east and west, intei-sect at 
ris;ht anjrles. At the point of intersection Centi-e Sti-eet, 
from curb to curb, is 47 feet 11 inches in width, and Nor- 
wejrian Street is 13 feet 3 5-8 inches in width. The pave- 
ment on Centre Street is 15 feet 7 1-2 inches in width, and 
that on Norwegian Street 4 feet 7 7-8 inches. The negli- 
gence charged against the defendant is that he di'ove his 
automobile in a careless, reckless and illegal manner upon 
the piivement and stmck the defendant, aiusing the injuries 
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for which this action is bi-ought. 

The plaintiff testified that after he had croaaed Nor- 
wegian Street, and when he was waking: on the pavement 
at the northwest comer of Centre and Norwegian Streets, 
he was hit, without warning, by the defendant's automo- 
bile and driven against Mortimer's store, located on that 
corner, with such force that both plate glass windows were 
broken. He dropped, when he was released by a backward 
movement of the car, and was struck again, in the act of 
arising, by a forward movement of it. He was taken to 
the hospital and as a result of the injuries received was 
wholly disabled for a period of eleven weeks, during which 
he lost his wages of twenty-six dollars per week and expend- 
ed the sum of $17.65 for medical attendance and drugs. Two 
witnesses who stood on the southwest comer oi Centie and 
Noi-wegian Stieets at the time of the occurrence; two who 
stood on the noitheast comer of said streets ; and two who 
were in the automobile driven by the defendant, corrobor- 
ated the plaintiff respecting the place where, and the manner 
in which he was sti'uck. The testimony of some of these 
witnesses would suppoii the inference that the defendant 
ran his automobile on to the pavement to avoid an approach- 
ing team. At the close of the plaintiff's case the defendant 
moved for a compulsory nonsuit, which was refused. 

The defense was that the plaintiff was struck, not on 
the pavement, but on the crossing on Norwegian Street, 
due to his own negligence. In suppoii: of this defense the 
defendant testified (and he was the only eye witness for the 
defense) that the plaintiff stopped suddenly in the middle 
of Norwegian Street foot crossing with his back toward his 
car, and that when plaintiff realized his dangerous position, 
as the defendant swerved his automobile toward Centre 
Street to avoid striking him, he seized the automobile and 
was pushed by it over the pavement and against the comer 
of the Mortimer store. He also testified that he had blown 
his horn on Centre Stieet, on the east side of the trolley 
tracks which occupy the center of said street, immediately 
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before making the turn to enter Norwegian Street, and that 
he was going at approximately eight miles an hour. He 
attiibuted the position of the defendant on the Noi'wegian 
Sti-cet cix>ssway and his failure to get out of the way of 
the automobile to drunkenness. In rebuttal the plaintiflf 
denied that he was under the influence of liquor, and several 
of the eye witnesses to the accident wei'e recalled," who tes- 
tified that he appeared to be sober. 

The jury was instructed that the bui-den was upon the 
plaintiff to prove the defendant's negligence by the weight 
and fair preponderance of the evidence in order to sustain 
a recovery. The duty of the plaintiff and of the defendant 
in the use of Norwegian Street was defined to it in a mannei- 
of which the defendant has not complained ; and it was fur- 
ther insti'ucted that if the weight and fair preponderance 
of the evidence established that the plaintiff was injured 
while on the pavement, the burden was upon the defendant 
to show that it was not practicable, in the exercise of ordin- 
ary care, under the circumstances, to have prevented any 
part of his "automobile from running upon the sidewalk" 
in accordance with the principles stated in McGettigan v. 
Quaker City Automobile Co., Appellant, 48 Pa. Supeiior Ct., 
602, 605. On the question of contributory negligence the 
jury was instructed that the burden was upon the defend- 
ant to establish it, which, in the absence of any evidence in 
the presentation of the plaintiff's case to support an infer- 
ence of contributory negligence on his pai't, was correct. 
McManamon, Appellant, v. Hanover Township, 232 Pa. 439, 
445. The only exception taken to the charge by the defend- 
ant was to the answers given to the points presented by him, 
and no order to write out the charge was requested, from 
which it may be inferred that the only objection to the 
charge consisted in the answeis to the points. See Allegro 
v. Rural Valley Mut. Fii« Ins. Co., Appellant, 268 Pa. 333, 
337. A verdict against the defendant having been rendered, 
he filed a motion for judgment n. o. v. and for a new trial 
which will be considered briefly in the order stated. 
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TTie motion for judgment n. o. v. is founded on the re- 
fusal of the defendant's twelfth point, which was a request 
for the direction of a verdict in the defendant's favor. In 
the consideration of this motion "the testimony should not 
only be read in the ligrht most advantageous to plaintiff, all 
conflicts therein being resolved in his favor, but he must 
be given the benefit of every fact and inference of fact, per- 
taining to the issues involved, which may reasonably be 
deduced from the evidence ;" Mountain, Appellant v. Ameri- 
can Window Glass Co., 263 Pa. 181, 183; Bowser, Appellant, 
v. Citizens Ught, Heat & Power Co., 267 Pa. 483, 487. Thus 
viewed, the testimony in this case is amply sufficient to sus- 
tain the verdict. 

The reasons assigned for a new trial ai-e: "1. The 
verdict was against the law. 2. The verdict was against 
the evidence. 3. The verdict was against the weight of 
the evidence. 4. The verdict was against the chai'ge of 
the Court. 5. The defendant reserves the right to file ad- 
ditional reasons after the testimony and the charge of the 
Coui-t are transcribed." No additional reasons have been 
filed. For the reasons stated in International Forge Co. v. 
Paul S. Reeves & Co., Inc., Appellant. 264 Pa. 431,, 432, 
the motion for a new trial must be oveiTuled. 

And now, April 25, 1921, the motions for judgment n. 
o. V. and foi- a new trial aie hereby overmled, and judgment 
is directed to be enteied upon the verdict in favor of the 
plaintiff and against the defendant upon payment of the 
jury fee. 
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Rice vs. Schuylkill Railway Co. 



Negligence - Finding of the jury - Motion for judg- 
Rient, n. o. v. 

If an emergency presents itself so unexpectedly and so quickly 
that it cwifuBCS one who must act and deprives him of ability to 
exerciae his best judgTnent the jury :s warranted in finding the 
def^idant not guilty of negligence and such finding will not be 
set aaide by the court upon a motion for judgment non obstante 
YOTedicto. 

Motion for judgment. No. 45, September Term, 1920. 
A. L. Shay for motion. 
M. A. Kilker, contra. 
KOCH, J. July 25, 1911. 

Between twelve and one o'clock, in the day time, on the 
17th. day of March, 1920, plaintiff, while operating his Oak- 
land automobile on Main Street, in the Borough of Girard- 
ville, collided with the defendant's work-car, where Richard 
Street enters main Street. Main Street extends east and 
west and Richard Street north and south. A single track 
street railway lies in the center of Main Street which is 
fifty feet wide between curbs, and is practically level where 
the accident occurred. A branch of the street railway lead- 
ing to Shenandoah starts from the Main sti'eet track at 
Richard Street and is constructed about the middle of said 
Richard Street which is thirty-five feet between curbs. 
Richard Street is on the north side of Main Street, and the 
curve on the Shenandoah branch which connects with the 
Main Street track turns to the west from Richard street 
on to Main Street and is there connected by a switch with 
the main track. The track on Richard Street had not been 
operated all that winter and what is called a "station car" 
in this case was standing on Richard Street about even with 
the building line on Main Sti-eet. When about to leave the 
borough of Girardville to go to his home in Locustdale, the 
plaintiff drove on Second Street to Main Sti'eet and then 
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turned west on Main Street on which his view was clear 
and unobstructed al] the way to Richard Street, which is 
three squaies west of Second Street. The squares are each 
about four or five hundred feet long. The plaintiff had five 
guests in his automobile, making six persons in ail. He 
drove west on the right side of Main Street and when he 
got to Ginley's furnitui'e stoi-e, where he intended to stop, 
he slowed down his car but changed his mind and proceeded 
slowly on his way, going at the rate of six or seven miles 
an hour for a distance of about two hundred feet when he 
collided with the work-car. The motorman was the only 
person on the work-cai". When first seen by Rice it was 
standing on the main track but he and his witnesses claim 
that when the automobile got to within from six to twelve 
feet of the cui-ve on the Shenandoah branch the work-car 
was suddenly backed off of the Main Street track 
on to the cui-ve of the said branch and ran across 
the path of the automobile so that Rice could not pass be- 
tween the work-cai- and the station car, and that in ttie sud- 
denness of the emergency he quickly steered to the left 
and struck the side of the work-car. At least one of Rics's 
witnesses claim that there was insufficient space for an 
automobile to turn on to Richard Street between the curb 
and the station car. When the auto hit the work-car both 
stopped. When the two collided four occupants of the auto- 
mobile were thrown out of it. The radiator, the right fender, 
the right head light, the hood, the stem valves of the en- 
gines and the cam shaft were either broken or damaged, 
and the automobile was rendered inoperative. Rice swore 
that, going six or seven miles an hour, he could stop his 
automobile in five feet. It was the first car he ever operated 
and he had run it 2139 miles. It seems that at t^e time 
of the accident his cai- was in second gear. 

To show his version of how the accident happened, we 
will quote from his testimony, as follows : 

""••• I saw that car stai't to come ovei- this way across 
my i-oad and, - Q. You saw what car coming this way? 
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A. The woik-cai-. Q. The work-cai-? A. Yes. Then I 
saw another car standing on Richard Street; that is the 
station car and then I make my mind quick if I turn to the 
I'ight I hit that station car and if I pass there may be I 
catch between them this way. *•*• and I went right up 
to the left and turn as much as I can the steering wheel and 
turned it and tried to avoid an accident Then I ran into 
the side of the cai*. Q. Ran right into the side of the 
trolley cai-? A, Yes. Asked how his automobile struck 
the trolley cai', he replied, "It struck right sideways; the 
right frame of the car, the fi-ame and fender hit sideway. 
This way, the car." Again: "Then I wanted to go to the 
furniture stoi-e but I change my mind, and then I go again, 
put it in low, then I put it in second, and when I put it in 
second I see that car is right shoot across my road. Then 
I saw another car standing on Richai'd Street. Then if I 
tujTi to the right I have no chance to escape it, and if 
I pull through maybe I get smashed with this car coming 
towai'ds Richai'd Sti-eet. Then I shoot the cai' right up to 
the left, turn it right up to the left. I judge I do the best." 
"It (the work-car) was moving across my road." 

"The work-cai', when it got neai' him, then he started 
to move." 

"Q. And you deny that you wei'e going at about thirty 
miles an hour? A. No, I do not go that fast; I go be- 
tween seven oi- six miles ; that is all what I go. Q. Six or 
seven miles? That is awful slow, is it not? Why could you 
not stop that car then if you were going only six or seven 
miles? A. It was too late to stop. Q. Yes, but if you 
wei'e going six or seven miles you could stop your car, could 
you not in a couple of feet, it that not so? A. When I saw 
the danger I judge it best." "Q. In how many feet could 
you stop that car if you were going six or seven miles an 
hour? A. My cai- 1 believe I can stop in above five feet." 

"Q. How close were you to this work-car when it 
stai^ted moving? A. I was about five or six feet, some- 
thing like that. Q. That car would move very slowly would 
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it not, if it started out it would move very alow, would 
it not, at first especially? A. You mean my car? Q. No, 
the other car, the work-car ; when it staited it would move 
very slowly would it not? A. It was moving, that is all; 
I could not tell you how quick he moved. Q. You do not 
seem to know much about it, do you? Where was. your 
car when the work-cai' started to move, as you testified? 
A. When I saw that car come right across my road, be- 
cause I look ahead, that car was standing on the main road. 
I looked ahead ; I always look ahead ; I never thought that 
car would be coming this road, because that branch road is 
not in operation." Then I thought that may be that cai" 
maybe it is moving on this track, and if they operated that 
road I was safe to go over." On cross-examination, he said ; 
"When I got here at Ginley's store, I judge about two hun- 
dred feet, then I got on this side, then I have a notiontc 
stop, and I was pretty near to stop; I put it into neutral, 
but I change my mind and I put it into low gear, and I 
start my car, goes this way. and there is the station cai', 
and then I put it into second. Then I saw the car coming 
here, stail right across my load. Then I saw this station 
car here. Well, if 1 turn right then maybe I get squeezed 
between them or I hit this car, **•* If I pull through, I 
judge I get catched, I get bumped right on the side; then 
I turn up this way and the car was about here, and then 
I struck pretty near the middle of the car, sideway." 
" ♦****♦ I just show you when I saw the way the accident, 
I judge I did the best, and I did the best. Q. You did what 
you thought was best? A. Yes. Q. You could have easily 
turned into Riehai-d Street, could you not? A. I judge 
that I do the better to turn to the left." There is a church 
on that comer and it stands back fiom the pavement. The 
pavement is about eight feet wide on Main Street and is 
iess on Kichard Street. No warning was given when the 
car began to back, and the motonnan was not visible. "When 
I turned the steering wheel I turned this way and I hit the 
trolley car; then those fellows that was sitting in the back 
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seat they bumped against me, they hit me toward the steer- 
ing wheel," and the next morning the doctor told him a lib 
on his right side was brcdien. 

William Watersheid who accompanied Rice on the tiip 
from his home in Locustdale apd sat with Rice on the front 
seat on the right side testified, that as they went down 
Main Street in Girardviile, the work-car was standing on 
liain Street and as they approached Richard stieet it sud- 
denly backed out of Main street and into or across Richaid 
street without giving any warning at all, and without any- 
body being on the rear end of the car. He also said that 
the automobile was from six to ten feet away fi"om the 
trork-car when it commenced to back. Being asked, "Could 
you have turned down Richard Street," he replied, "It 
would be impossible the v/siy I look at it, because he turned 
the other way, which was the most space, which he thought 
would be for the better." Watersheid does not think they 
could have gone straight ahead and cleared in front of the 
work-car. 

"Q. Was the trolley car moving or standing when the 
automobile collided with it? A. When it collided 1 think 
it was pretty well stopped; it was moving when I saw it 
and I got up ready to jump, but in the meantime it collided 
and I got thrown out and the windshield cut my face and 
I got thrown on the curbstone and broke my rib." Later, 
he said that he did not know whether he struck the curb, 
but that it was something hard and that he was uncon- 
scious for s couple of minutes. His face was so badly cut 
that it required twelve stitches and one of his left ribs was 
bnAen. He testified Uiat he did not think that the auto- 
mobile was going more than fifteen miles per hour when the 
work-car begwi to back, and that he was probably going at 
the rate of six or seven miles per hour, and might have 
been going seven or eight miles per hour. When asked 
whether there was not plenty of room to go to the right 
down Richard Street, he replied, that there was a car stand- 
ing in the centre of Richard Street, and in that space you 
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could not easily make the curve. He thinks that Rice by 
turning to the left, turned the proper way. "Q. Then, 
according to your story, you were right at the comer of 
Richaixi and Main Streets when this work-car started to 
move? A. Yes, we were very close to the track." 

The next witness called was Walter Morris. These 
three people. Rice, Watersheid and Morris all suatianed in- 
juries and dam^ages in the accident, and each, -therefore. 
sued the electric railway company, and, by agreement of 
the paities, the three cases were tried togther by ttie same 
juiy. Morris lives in Girardville and he was wiyited to go 
along to Locustdale and back. He was sitting in the ntM- 
die of the i-ear seat. According to his testimony, the 
automobile "was not running fast at all," it, ■"was nrn- 
ning nice and slow." This appeal's in the I'ecord of his ex- 
amination: "Q. What occuired when you got down near 
Richai'd Street? A. The working car was standing; wtien 
we started out 1 saw it and I said, 'Joe, watch out fw that 
eai ,' but we did not know that the car was going to stand. 
Then Joe said, 'I will stop at Ginley's,' fmd he siud, *We 
will stop there and the car will go away from the road.' 
But as soon as we got th«% Joe said he changed hie nrind; 
he said, 'I will go right thru,' and as soon as we were right 
neai*. the car staited to come right in front of us." 

"Q. What do you mean when you say, 'When we were 
right near?* Where were you; how close were you to it? 
A. We were about twelve to fifteen feet, but ttie car start- 
ed to run as fast as anything; nobody was on the 

Q. Let me ask you this, when thefj ear did come on that 
curve, did it cut in toward you? A. Yes, sir. ••••** Q. fa 
other words, the curve on Richard Street took the trt^lsy 
car towards you, did it not? A. Yes, sir; the troHey -ear 
came right towai-ds us like. Q. Then just tell us vAttet 
hrppened? A. Then Joe staited to turn - - - I -saw that 
the accident is coming, the car is coming right towards as, 
and right near it, and 1 jumped and stood on my feet and 
at the same time got knocked. I do not know after wfeat 
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happened." He knew that he fell out of the machine when 
tlie collision happened but not what happened afterwards. 
He testified that his scalp "was all tore off." The doctor 
put sixteen stitches in his scalp. He saw nobody on the 
work-cai'. No waniing was given on the work-car; he saw 
nobody ai'ound. 

"Q. How close were you in the automobile to the 
trolley track on Richaid Street when the work-car began 
to move in on Richai'd Street? A. I guess about twelve 
feet oi' so ; I could not tell you how close ; it was very neai*. 
He.stai'ted like a shot at first; I do not know what happened 
him ; he started the trolley ear, ataited like a shot, pushed 
back as quick as possible. Q. Could you have gone in 
front of it and kept on the line you were going ; could you 
have passed it? A, Could not pass it no way; the car 
came in so fast in your way. Q. Came in so fast? A. Yes, 
and Joe turned to the left, but be could not escape the car." 

Rice had gone fi'om Locustdale to Giraidville to sell a 
property and when the accident happened was on his way 
back to Locustdale to get the deed. He met Morris and 
asked him to go along saying, "We will have a ride down and 
back again." Asked as to the speed of the automobile, he 
guessed it was six miles or seven per hour. Being asked, 
"It was not moie than seven was it," he i-eplied, "I do not 
know; I cannot tell that, but he was not going fast, I am 
sure of that Q. You could all see this <*ar standing there, 
could you not ; A. Sure, fiom the top, fi-om the opera house 
you can see;' the road is straight *•♦♦*♦•♦♦• "q. Was 
youi' car right at Richard Sti'eet when this trolley car be- 
gan to move? A. The car began to move we were not 

right quite, but we were at Richard Street, a couple feet 
fi-om it." "Q. You could have easily gone down Richaixl 
Street, could, you not? A. Could not. That street ij too 
nanow ; he could not go that way. C. There was fourteen 
feet on your side of the car was there not? A. Fourteen? 
Q, Yes. A. There is a shaip cure there ; you cannot curve 
it that fast. You can see it is a very sharp curve." "Q. You 
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can tuni ai-ound the comer, can you not? A. Yes, if 
there was no other cai' there you could turn arotthd, -bilt 
this trolley cai' was standing in the middle. It was too sharp 
lo tui-n there." 

John Oshura bought Rice's pi-opeity and was going 
back to Locustdale for the old deed. He testified,- "As soon' 
as we came to that Richai^ Street, then the working cat 
br.cked on Richai-d Street." He saw no ■ one around the 
car ; there was no bell sounded or warning given. 

"Q. How did Mr. Rice drive the automobile? A. Well, 
he don't have to loin fast; just about middling like." This 
witness sat on the back seat. "Q. You said when you got 
to Richai'd Sti^et this work-car backed in across Ridiard 
Street. How close were you to the work-cai- when it began 
to back in? A. The machine was to that working car 
about eight or nine or ^even feet; I could not tell right. 
Q. But you were very close to it? Yes, we were very close 
to it; I tried to jump out but I cannot; no chance." Q. Then 
the way you were driving the automobile could you have 
passed in frant of the trolley cai', would you l^e able to pass 
in front of it? A. No, I do not think. Q. What did Mr. 
Rice do then ? A. He tried to turn to the left side." This 
witness sat in the rear seat on the left side. He and Rice 
were not thrown from the machine but the other four pass- 
engers weie. The automobile hit the work cai' "right side, 
corner like." "Q. And you say you were eight or nine 
feet from the work-cai- when it stai-ted? A. Something 
like that. Q. How did it start, slow ? A. It goes about 
middling way. Q. What? A. About middling, the way 
the cais is run." He saw nobody on the platform of the 
work-car. "Q. Joe turned to the left, did he not? A. As 
soon as he came up to this curve like, at the switch like, and 
as soon as he came up close the car goes right back, the 
working car. So Joe had no chance to turn on the right 
side like," 

James Mclntyre, who conducts a store, in Girai'dville, 
testified that he was walking west on Main Street and 
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bad crossed Richard Street and had got pretty near the 
tmi of tilt first butldiiifr, maybe the next building - about 
tiiirty feet - when lie beard the crash ef the collision. As 
he passed along he saw the work-car and thought it was the 
main track lisht wh^v the switch is. When he heard the 
cnah he le«ked arevnd and '^w the men rolling out of 
tkc aatomabile, right against the troltey." He saw "the 
Mitomobile and the ctu- right against each other and the 
nten rolling viit, and went over right away." "Q. Where 
was the trolfer car then that yes had seen standing on the 
■Htin track when you were jvst crossing Richard Street ; 
«<tere was it when you lotted aresnd, when you heard the 
crash? A. When I got there it was on the branch, backed 
on ttie Ebenande^ track a piece. Q. It was over on 
Rieh«td Street? A. Yes; it was not all the way; it was 
a distance, ttwt is part way in on the track." He does not 
remember #ie«riHg any b^I -or warning, or the car moving. 
"Q. \Miere was the troHc^ car standing then? A. In on 
the branch track. Q. In on the branch track, that is, on 
the Rich»d Street? A. Yes; that is it was part way in 
an that tiack. Q. Was «ny pottien of that car on the main 
track? A. I cobM net swe«- to that." But he imagines 
neuiy all of t^ wwk-oar was -en the branch track after 
the accident. "Q. It was net down en the curb line? 
A. •***• it was still an the carve." He judges that it was 
abmt tent >ar twelve feet frem ihe left f r»nt of the car to 
Qm curb. 

WilHam Canavan who drives a motor trudi got to the 
scene of the accident i^feer it happened. We quote from his 
eimminttgon as f«rflowB-- "^. If you were driving down 
Main Street and Iteetung bdween -Vke trolley track and the 
ourb en the nei^ side, ceftld yeu turn down Richard Street 
at that sharp angle? A. Yeu may be st^ to turn, but if 
anything turned up like turned up with them, I do not see 
how you could turn. On one side you could not, that is on 
the west «de you -could just about make that when every- 
thing is nonnal. Q. When you swing -out for a big curve 
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down ? A. Yes, sir." "Q. Cotning down Main Street, as 
tliese people came, if they came six or seven miJes an hour, 
there would be notliing to i»«Tait them from turning into 
Richard Street, would there? A. Well, that all depends 
on how quick this ibiag came up. Of course if a fellow 
went out there with the intentions of turning down Richard 
Street, he could turn down. Q. Going six or seven miles 
an hour he could turn into Richard Street easily, could he 
not ? A. Not if he got to the close side of the car he could 
not. Q. What do you mean to sMy by Uiat? A. That 
trolley car on Richard Street was near Price's comer; there 
is one side closer; there is more rocan on one aide than the 
other." The car stood below the intersection of Richard 
and Main Street. He a^nits that six or seven miles an 
hour is slow for an auttHnoknle but he quil^les about one's 
ability to turn that comer when going that fast 

Thomas King who conducts a store in Girardville ar- 
rived at the scene of the accident after the collision. When 
asked, "Q. How did you And the cars; what was their 
position on the highway?, replied, "To tiie best of my 
recollection there was a ear coming right off Main Street 
on bo Richard Street, and the automobile was right aside 
of it. Q. How far across Richai'd Street was the work-car? 
A I judge very near the whole length of itself. Q. The 
whole length of itself? A. Yes, very near the whole length 
of itself off the main track." He judges the car about 
eighteen to twenty feet long. He believes the curve of 
the track extends all the way acitwa Richard Street. He 
judges the car was eight or ten feet fn»n the north-west 
comer of the curb. 

John Groody the last witness called for the plaintiff 
came on the scene after the accident He was asked? 
"Q. What was the position of these cars on the highway ? 
A. I would judge that was about three-quarters or may 
be the full length of itself in on the Richard Street branch ; 
that is, the trolley cai'." He thinks the trolley car was 
eighteen to twenty feet k>ng. The automolHle was on the 
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side of tl'C trolley car. He thinks the front end of the 
trolley car was seven or eight feet from the curb. The 
automobile was "sort of on the centei* of the road" on that 
side of the main track. 

When the defendant came to put in its case the first 
witness, Charles D. Amour, the motorman on the work-car, 
testified that he had moved the car from the main track 
on to the branch shortly before the plaintiff came along in 
his automobile, and that the work-car was standing on the 
curve at the time the automobile struck it ; that the closest 
point of his work-car was seventeen feet and four inches 
from the comer of the car to the cui-bstone by actual 
measurement; that he sounded the gong and was on the 
east end of the car. He sounded the gong when he saw 
Rice coming over a hundred feet away. The right hand 
side of the fnmt of the automobile collided with the work- 
car. The work-car in his judgment was twenty-five to 
twenty-seven feet. long. He denies that there was a car 
standing on Richard Street as a depot at that particulai' 
time, at least, he says he did not see it. He had stopped 
his car to let an automobile pass, and when he saw Rice 
coming along Jie continued to stop to let him pass. In his 
judgment, Kice was going at a speed of at least twenty 
miles an hour, and he I'ang the gong to attract his atten- 
tion while his work-car stood there. The automobile for 
which he had stopped had gone in the same direction that 
Rice was going. Rice had seventeen feet and four inches 
to pass on one side and twenty feet on the other. As he 
came along he gave his wheel a twist to the left and ran 
into the work-car while it was standing. 

C. S. Bailey the general managei' of the defendant com- 
pany arrived on the scene of the accident soon after it 
happened. He measui-ed the dii^tance from the trolley track 
to the curb stone and said it was seventeen feet four and 
one-half inches. The trolley car was standing partly on the 
curve and partly on the main line. It had gone through 
the switch but the main line was not clear. The car was 
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«b»ut twen^-five feet long:- 

Maxry Kress testified that he was s,tandlns on the 
ctttt»elii fioniei' .and says tliat Amow stopped his car and 
xang -hie gong and left an automobile -pass and Isoiied up 
Ihe street and aaw '*this othea- automobile coming down." 
Ho waited for him ito come down and he was oamjji? down 
liast and he .turned his machine in towai'ds the oar and hit 
it. "He was oMitJiiig ovei- twenty miles an hour," and the 
tbi'ottey car was standing still. He was working for the 
fiidttuylkill liight <3ompany at the time of the trial. The 
fiohuy^lktl] Xjight Company and ithe defendant have the same 
.uSiise. The wheels .of the trolley ear had passed off the 
wain tfadi -on to the curve. ''Q. Was Amour going with 
4a6»iiu*-C8i' whwnttie first automobile went down? A. He 
ME«6 imovine ak>w]y when he -saw it coming ; when he saw it 
loomiag he stopped and rang his gootg. Q. And then She 
aw*' ^Ale other one coming -down and he w^as stopped yet, 
■was he inot ? A. Yes, sir. Q. And he rang the gong 
so it -would not come ever and stwke him? A. Yes, sir, but 
■iibe machine Rioe was dnving, the machine turoed ; he tura- 
•ed the wheel right over and hit the line car. Q. Aitbeiu^ 
he had plenty of room ahead of him ? A. Yes, air, he had 
fifteen feet to the best of my estimation." The wheels 
■«f -ttie «ar were off the main ti'ack but the back of the ^aar 
>v!as-iK>t cktar. 

fitegA«n -Hoi'an, a disintei-ested w»itnesa, who is ilaaoe, 
huatM across bhe sti'eet as -Rice came along. 'He thought 
&iee w^as «oing "at a -pi-etty lively rate of speed," *'&»if 
about eiighteen or twenty miles an hour." Horan was About 
-ninel^ foet fpom ■Richai'd Street. As to the ilii-Qlley «w, 
he wss a^ed, "Q. Was it going or was it Sitanding -atill," 
ftnd he iieplied, "When they were coming down the street 
she was moving in on ^e spur. He stepped 'his car, -Mkd 
(toe £iioe, the chauffeur of the car, I think he must -have 
iHiade. the licnpuession that the .car was going tOfecoDe through, 
fEvnd the car stopped and he turned to go to the south side 
.-of (the street and he hit the fjont of the ti'olley .car." When 
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he undertook to cross the street Rice was about two hun- 
dred feet away from him and blew his horn, but whether 
he blew it for him or not he does not know. He is positive 
that the work-car was standing still when the accident oc- 
curred, and thinks there was sufficient room for an auto- 
mobile to have passed without hitting the cai'. 

From the foregoing and the fact that the jury rendei'ed 
its verdict in favor of the plaintiff, it might be said that 
the following is a statement of the case as the juiy found it, 
to wit: As Rice drove along Main Street, looking ahead, 
he saw the defendant's work-car standing on the Main 
Street track just beyond the switch point on the Shenan- 
doah branch with its back end toward him and with no 
one visible <m the car, tmd Rice was operating his motor car 
at such a rate of speed that he could have stopped it possi- 
bly within live feet or a little more, but that when he got 
to a point from six to fifteen feet from the Shenandoah 
branch track, the work-car without any warning of any 
kind so suddenly and i-apidly moved off the main track and 
on to the branch track as to get into his road so suddenly 
as to confuse him and deprive him of the con-ect exercise 
of his best judgment, which judgment would have been to 
stop his car immediately. And fui-ther that he did what 
appeared to him at the time as the best thing to do when 
he quickly turned his car to the left. The jury may also 
have found from the testimony that Rice had thi*ee safe ways 
to escape the accident: (a) by stopping his car imme- 
diately; (b) by going straight or neai'ly straight ahead 
in front of the work-car and across the branch track; 
(c) by turning to the right and going on to Richard 
Street between the station car and the curbstone on the 
eastern side of Richard Sti-eet; but that the problem pre- 
sented itself so unexpectedly and so quickly that it con- 
fused Rice and deprived him of his ability to exercise his 
best judgnfent, and, therefore, they found him guilty of no 
negligence under all the circumstances. Clearly such find- 
ings are against all of the defendant's evidence and per- 
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haps against some of the evidence presented by the plain- 
tiff's witnesses. And although the evidence in the case 
impressed me othei-wise, than it did the jury during and 
since the trial, I cannot say that the jury's findings are 
not wai-ranted by evidence in the case. If the motorman 
was on the fi-ont or west end of the cai", which was the end 
opposite to Rice, and he gave no warning or indication of 
aiiy kind of his intention to back on to the siding, jmd shot 
out quickly upon said siding or branch track, then the jury 
was warranted in finding the defendant guilty of negligence 
and such finding must be infeii'ed from the verdict of the 
jui-y. The conflicting testimony presented in the case was 
foi- the jui-y's determination, and in view of all the circum- 
stances in the case and the jury's verdict, the motion will 
be oveiTuled. 

AND NOW JULY 25, 1921, the motion in arrest of 
judgment and for judgment non obstante veredicto is over- 
i-uled, and the prothonotary is directed to enter judgment 
m favor of the plaintiff tor the amount of the verdict, upon 
payment of the juiy fee. 
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Mwucip^iti^ - Police powera - Reflation of autobuaees 
- Aets o£ Juty 26> 1913, P. L. 1^74, and June 1, 191&, P. L. 

The Aat of July 26. 1913, P. L. 137* (PuWic Service eompany 
iMir) Ud the Aet of June 1, 1916, P. L. 685, giv.vg to cities Uie 
power to regulate and license certain motor vehicles, are not re- 
pugnant nor inconsistent. The provisions of the two acts, so far aa 
tfaey lebiAe to the same subject, are not irrecmKilable^ and there is 
no eiraress repeal in the latter act 

Jul' ordinance passed under the provisions of the Act af June 
], JAIS, P. L. 686, deaignating certain streets on- which Inbemrhan 
busses Should be operated, and forbidding such operation upon other 
streets of the cty, is not an unreasonable exercise of the pou'er 
OoafuKd in IJiart iet, nor does it conflict with the provisions of the 
Public Service Company Law. No individual has the right to opevat« 
aa a cmnmon carrier, a motor vehicle for the transportation of persons 
amd j^operty without first obtaining from the Public Service Com- 
mission a certificate of public cwivenicnce, but the authority to des.g- 
nate the city streets over which such motor vehicle shall operate is 
by the Act of 1915 vested in the municipality. 

fciuperior Couil. Affii-med. 

Bill in equity for injunction to restrain defendant from 
enforcing against the complainant an oitlinance of the City 
of Pottsville, passed June 3, 1919, regulating autobusses, 
taxicabs, etc. 

The couii; dismissed the bill. Complainant appealed. 

Edmund D. Smith, for appellant, cited: Turtle Creek 
Borough V. Pennsylvania Watei' Company, 243 Pa. 415; 
Bellevue Boi-oujrh v. Ohio Valley Water Company, 245 Pa. 
114; New York Water Company v. York, 250 Pa. 115; 
Scranton Railway Company v. Fiorucci, 66 Pa. Superior Ct. 
475; In i-e Troy Auto Car Company, P. U. R. 1917 a-700; 
Allegheny Valley Street R. Co. v. Greco, Pa. P. U. R.. 1917 
a-723; Southern Pennsylvania Ti'action Company v. Hwtel 
Pa. P. U. R. 1917 c-627. 

MoiTis H. Spicker, City Solicitor, f oi- appellee, cited : 
Philadelphia Jitney Assn. v. Blankenburg et al., 24 D. R. 
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1000 ; SciantoB Railway Co. v. Fioiiicci, 66 Pa. Superior Ct. 
475; City of Easlxm v. Miller, 266 Pa. 25. 

PORTER J., Febi-uaiy 28, 1920. 

The Public Service Commission, on September, 21, 1916, 
issued to the plaintiff a certificate of public conveiuenee au- 
thorizing him to operate, as a common canier of passengers, 
a line of motor busses between the Borough of MinersviJle, 
r.Tid the City of Pottsville, including a certain designated 
route in said city. He continued to operate said vehicles 
fj-om the date of the certificate until June 3, 1919, when 
the city duly passed an ordinance designating certain streets 
i»i which interurban busses should be operated and for- 
bidding such operation upon the othei- streets of the city. 
The enforcement of this ordinance would render it neces- 
sai-y to change a pai-t of the route over whidi the plain- 
tiff operated his line of vehicles within the limits of the 
city ; in other words, the route designated by the oi-dinance 
was, in some respects, different from that specified by the 
cei-tificate of public convenience under which the vehicles 
had been operated. The plaintiff filed this bill to restrain 
the city from enforcing the ordinance. The court below, 
upwi the filing of the bill, issued a preliminary injunction 
and fixed a day for a hearing upon a motion to dissolve the 
the same and after a hearing upon said day entered an order 
dissolving the preliminary injunction. The plaintiff appeals 
fi-om tba(t M-dei*. 

The plaintiff contends that it was not within the power 
<rf the city to enact an ordinance which would require him 
to ^>erate his motoi* vehicles upon a I'oute within the city, 
different from that designated by the ceitificate of public 
coHveniencs, issued by the Public Service Commission. He 
i^di«s upcHi the Public Service Company Law, Act of July 
2fr, 1913, P. L. 1374, and in his ai-gument thus states his 
position: "The contention of the appellant is that the au- 
thority of the Public Sei'vice Commission is supeiior and 
its ordei-s and regulations, confeiring the piivileges stated 
OR the ^)pellant, are binding alike upon him and the city." 
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This argument completely ignores the authoi'ity confeired 
upon Ihe city by the Act of June 1, 1915, P. L. 685, the 
material pai-t of which is as follows: "That each city may 
regulate the transportation by motor vehicles (not operated 
on tracks) of passengers or property, for pay, within the 
limits of the city. In such I'egulation the city may impose 
reasonable license fees, make regulations for the operation 
of vehicles, the rates to be charged for transportation, and 
may designate certain streets upon which such vehicles, if 
operated, must be operated." This statute was enacted sub- 
sequently to the approval of the Public Service Company 
Law, and if there is any conflict between them the later 
statute must, of course, pi-evail. We have, however, held 
that there is no conflict between the statutes, that they must 
be construed together; Scranton Railway Co. v. Fionicci, 
66 Pa. Superior Ct. 475. No individual or company has 
the right to operate, as a common carrier, a motoi' vehicle 
for the transportation of persons or property, without fiist 
obtaining from the Public Sei-vice Commission a certificate 
of public convenience, but the authority to designate the 
routes over which such motor vehicles shall opei"ate is by 
the Act of 1915 vested in the city. The Public Sei-vice Com- 
pany Law did not make the municipalities public service 
companies, and cities and boiDughs, acting strictly as such, 
are unaffected by it in the exercise of their functions and 
powers and in the performance of their municipal duties: 
City of Easton v. Miller, 69 Pa. Superior Ct. 554 ; 265 Pa. 
25. It cannot, therefore, be said that the city did not have 
power to enact a general ordinance regulating the subject- 
matter with which we ai-e now dealing. The Act of 1915 
conferred upon cities power to pass ordinances of a specific 
and defined chai-acter, to "designate certain streets upon 
which such vehicles, if operated, must be operated." When 
the legislative grant is of this specific character an ordin- 
ance passed pursuant thereto cannot be impeached as invalid 
because it would have been regarded as unreasonable if 
passed under the incidental power of the municipality, or 
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under a grant of power general in its nature. "In other 
words, what the legislature distinctly says may be done, 
cannot be set aside by the courts because they deem it to be 
unreasonable or against sound policy:" Ligionier Valley 
R. R. Co. V. Latrobe Bora., 216 Pa. 221 ; Mahanoy City Boro. 
V. Hei'sker, 40 Pa. Suparior Ct. 50. The court below very 
properly, in view of the condition in which the record then 
stood, refused to continue the preliminary injunction. 

The order of the court below dissolving the prelirainai-y 
injunction is aflirmed and the appeal dismissed at the cost 
of the appellant 



Cohen & Feinstein v. Fried 



Practice, C. P. - Alfidavit of defense - Sufficiency. 

In an action to recover the price of a b'll of goods, an aff'davit 
of defense which avers that the bill was not due when the suit was 
brought is sufficient to prevent judRm^nt for want of a sufF cicnt 
affidavit of defense, 
'oupreme Court - Reversed. 

The plaintiff instituted an action of assumpsit on a 
hcok account on May 14, 1920, and filed a statement on 
the same day. The defendant in his affidavit of defense 
averi'ed that the bill was not due when suit w as brought. 

Rule for judgment for want of a sufficient affidavit of 
defense. Before KOCH, J. 

The court made absolute the rule. Defendant appealed. 

R. P. Swank, for appellant. — Summary judgments are 
in derogation of the right of tiial by jury and should be 
confined to cases where the plaintiff's i-ight is clear: White 
Co. V. Quin, 71 Pa. Superior Ct. 404 ; Shaefer v. Lange, 37 
Pa. Superior Ct. 617. 

J. H, Garrahan, for appellee. 

TREXLER, J., March 5, 1921; 
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The ph'.intiffs in their statement seek to recover for the 
foHowing bill of goods. "2 Pes. Scrim, 119 yds.. @ 18.2 
. . . 522.01, 1 Pc. Linen, 100 yds., @ 40 . . . $40.00, 1 Pc. 
Pmk Linen, 40 yds., @ 40 . . . S16.00, 1 Pc. Black Voile, 
40 yds., @ 35 . . . $14.00, 11 Pes. Fancy Voile 367 yards, 
@ 65 . . . $238.55, 4 Pes. Voile. 203?t yds.. @ 26 . . . $60.76, 

5 Pes. Fancy Voile, 144.2 yds., @ 1.10 . . . $158.95 

5550.27 Terms : — As had 90 days net." 

The defendant filed thi-ee affidavits of defense. The 
lower eoHit held the affidavits insufficient. We have come 
to the conclusion that disi-egrarding the other mattei-s set 
forth, one defense ui^ed, that suit was brought before the 
bill was due, is sufficient to prevent judgment. 

In his first affidavit the defendant states he gave an 
order not setting out the items, and alleging that the bill 
was to be dated March 15. 1920, and due June 14. 1920, 
ninety days thereafter. In his supplementaiy affidavit he 
states that the plaintiffs' salesman duly authorized sold to 
him 2 piece.; of scrim, 2 pieces of linen, and 21 pieces of 
voile, and arrced that the bill was to be dated March 15. 
1920, payable June 14. It will be obBerved that the aitone 
goods are oi' the identical quantities and kind .as in jiUuD- 
tiff's statement although not particularly itemized. This 
would seem to identify the goods concerning which the alle- 
gations as to the due date refers. If. however, there still 
lemains a doubt on the subject the third affidavit resolves 
it. The defendant there alleges an offer of compi'omifie 
after suit brought of the return of some of the goods and 
payment of the lemaindei, and every item in plaintiff's hill 
is therein set foith, and the date from which interest is 
calculated is June 14. 1920, the same date as in "tiie other 
r.ffidavits. Thus the defendant has consistently clamied 
that the bill was not due when suit was brought. Od this 
subject there is no contradiction in the sueeessiue affi- 
davits. 

The judgment is reversed and the record remitted to 
the court below with a procedendo. 
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Bittenbender Co. vs. Wolf Creek Coal Co. 



Foreign corporations - Action at law - Judgment - Mo- 
U«B to open - Petition - Defense. 

Where a foreign corporation is sued by summons served upon 
the SetietBiy of the Commonwealth as its 'awful attorney and a 
indoment entered in due course such judgment will not be opened 
upon {Rtitdon allegring: want of knov^-ledfte of the action but fai ing 
tQ-'Ht^np any defense. 

Ituie to open iudgment. No. 282, July Tei-m, 1920. 
P. B. Roads, for rule. 
G. H. Gerber, contra. 
KOCH^J. March?, 1921. 

The defendant is a foreign corporation but is regis- 
tered in the office of the Seeietary of the Comnionwealth, 
and George D. Thom, chief clerk and paity in chai-ge, is 
its lawful attorney upon whom all lawful process may be 
served. Upon this suit being brought service was made 
upon said attorney, and, defendant having taken no steps 
to protect itself, judgment was in due time entered against 
it for the sum of $1531.64. In its petition for the present 
lule the defendant avers that it had received no notice of 
any character whatsoever of this suit and that it only be- 
came aware of it thiough an attachment execution served 
t^>on< the Cullen Fuel Company, as garnishee, and it now 
claims that judgment was improperly obtained, alleging 
that the statement of claim is insufficient to have required 
an affidavit of defense on the pai-t of the petitioner for the 
following reasons : 

"1. The said statement of claim does not set forth a 
demand as having been made upon your petitioner for pay- 
ment of said claim and your petitioner's refusal to pay the 
same.. 

"2.. No authority is set forth to show that the attor- 
ney making affidavit to the said statement was authorized 
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to make affidavit thereto on behalf of the Bittenbendei- 
corporation, plaintiff. 

"a. The alleged copy of plaintiff's orijrinal account 
with your petitioner attached to the said statement of 
claim is not sufficiently specific and clear to apprise your 
petitioner as to what your petitioner is alleged to have re- 
ceived in the matter of the alleged sale from said plain- 
tiff to your petitioner." 

In the third paragi-aph of the statement of claim, we 
find it aveiTed that "The plaintiff sold and delivered to 
the defendant, as its special instance and request, certain 
goods and merchandise, to wit: Steel and coll ti .msmission 
rope, at the times and in the amounts specified in the copy 
of plaintiff's original account with the defendant, taken 
from the plaintiff's book of original entries, which is hereto 
attached and made a pai-t hereof, all of the value of one 
thousand five hundred and forty-nine dollars and eighty- 
eight cents." And the statement concludes "which sum the 
defendant has neglected and still neglects to pay, wherefore 
plaintiff brings suit." Quoting it entirely as we find it at- 
tached to the statement, the so-called copy "of plaintiff's 
original account with the defendant," is the follows :- 
"Sept 11th, 1918. 

100 Sheets No. 10 B. A. Steel 24in. x 120 in. 

11288 $6.63 748.40 

100 Sheets No. 14 B. A. Steel 24 in. x 120 in. 

6064 $6.73 408.10 
Oct 30th, 1918. 

1 coil li Tiansmission Rope 894 $.44 393.36 



$1549.88" 
Omitting the place and the jurat, the affidavit to the 
statement is as follows :- 

"H. W. Mumford, being duly sworn according to law, 
deposes and says that he is attorney for the plaintiff, a 
corporation, that he has knowledge of the facts set forth 
in the plaintiff's statement, and that the facts set forth 
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are true." 

I know of no rule requiring demand to be made before 
bringing' suit on a book account. The bringing of the suit 
is itself a demand. Hence, the first leason for this rule 
fails. 

By the ninth section of the "Pi-actice Act, nineteen 
fifteen," it is required, "That a plaintiflf's statement of claim 
shall be swom to by the plaintiff or some other person hav- 
ing knowledge of the facts, and, if there be an attorney, 
shall be signed by his attoniey," 

In Hutchinson v. Woodwell, 107 Pa., 509, 518, the Su- 
preme Court, in interpreting a rule providing that all affi- 
davits i-equii-ed by the rule "may be made by the pariy or 
his attomey," said: "This clearly implies that the affi- 
davit of claim shall be made by some person who has some 
knowledge of the facts to which he sweai-s. If not made 
by the pai-ty, but by an agent, then the fact of his agency 
should in some manner, be averred in the affidavit. A mere 
stranger, in no mannei' connected with the party or with 
the case, and without alleging any authority to act for the 
party, cannot make the affidavit required. 

In the case before us the affiant sweai^ that he is the 
attoniey of the plaintiff and that he has knowledge of the 
facts set forth in the plaintiff's statement, and that the 
facts therein set forth ai'e ti-ue, and this seems to me to 
meet all the i-equirements so far as affiant is concerned. 
Mumford not only makes the affidavit but he has also sign- 
ed the statement as one of the attorneys for the plaintiff. 
He, therefore, cannot be said to be "A mere stranger in 
no manner connected with the party or with the case." 

It has not been pointed out to us wherein the alleged 
copy of the plaintiff's original account is not sufficiently spe- 
cific and cleai- to apprise the defendant as to what it re- 
ceived from the plaintiff. The third paragraph of the state- 
ment is that steel and coil transmission rope were sold and 
delivered to the defendant at its special instance and re- 
quest, and, "at the times and in the amounts specified in 
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the copy of the plaintiff's original account with :the de- 
fendant, taken fi-om plaintiff's book of arigimil -mtries," 
and which is attached to the statement and miule ■:& farrt 
thei'eof. Taking the two together, it seems cleai- to.rae 
that certain steel and coil transmission lOpe, well kneiai 
to the trade, were sold and delivered by tiie jiaintiff-Ao the 
defendant, at its special instance and request. 

But is plaintiff's statement of claim, taken aa.a'wh^, 
"insufficient to have required an affidavit of defense ?" .If 
it be insufficient to have required an affidavit of defeaae, 
then it is insufficient as the basis for a judgment, "as all 
matters of substance, completeness, accuracy and predaicn 
are as necessary now to a statement as they were before to 
a declaration in the settled and time honored forms." Fritz 
v.H:ithaway, 135 Pa. 274, and Mui-phy v. Taylor, 173 Pa., 
317. In the absence of an affidavit of defense it is plain- 
tiff's duty to show that he has complied with all t^e i-e- 
quirements of the rule necessaiy to entitle him to a judg- 
ment. Othei-wise, the judgment cannot be sustiuned. 'Gott- 
min V. Shoemaker, 86 Pa., 31; Strock v. CMDinon- 
wealth, 90 Pa. 272 ; Commonwealth v. Magee, 24 Super- 
ior Court, 329. Our practice act i-equires that "every plead- 
ing shall have attached to it copies of all notes, c<Hittau:t8, 
book entries, etc." A copy of book entries is, thersfon:, 
a necessaiy appendix to the statement, and it means a -cor- 
rect and complete copy which should be made to 'appaai' 
either- on its face or by categorical aveiments. Fritz v. 
Hathaway, 135 Pa., 274, 279. Here we have a c<^y lof 
purported book entries which do not mention the defendant's 
name, and, in that respect, is similar to the account in.t^ 
case of Wall v. Dovey, 60 Pa,, 212, in which it was said 
that the book entries "must fasten on their face, if -genu- 
ine, a liability of the defendant before he can be i>equiv«d 
to deny the genuineness or set up what may be matter of 
defense. In this case, the bank entries contain no charge 
against the defendant. They could not be given in -evi- 
dence even with ancillary paral proof that they wcFe.ia- 
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tended to chaise him. The plaintiff, or cterk, vflu> wmde 
tbem could not settle the defect by his oath." rBut in Uie 
ome of Fritz v. Hathaway, 135 Pa. 274, where ttie ook' 
of the cJaim failed to name the defendant, we are told 
that the appendix "may be helped out by averittents; ao 
that.the failure to name the defendant therein is no lender 
ft fatal defect as it was und^* the former affidavit of de- 
fease tew, as h^d in Wall v. Dovey, 60 Pa., .212." Soe 
ako.Bethlehem Steel Co., v. Topliss, 249 Pa., 417, 420. Cate- 
goncal avermfents, therefoi<e, in the stat^nent itself, «s 
Already Quoted, may help out the alleged copy of the book 
entiiee, because the averment is that it is, "a copy of idiun- 
ttff's original account with the defendant, taken frcnn plain- 
tiff's book of oiiifinal entries." But the defendant claims 
iiwt the statement is not self-sustaining, because there is 
aotasi avei-ment any where that the prices charged are fair 
and reasonable, or that the defendant has agreed to 
pay the prices charged. Murphy v. Taylor, 173 Pa. 317. 
''In .actions founded on a book account, such an Avernuoit 
ie of tbe first importance, because the obligation to .pay 
in^lied by the law does not of itself commit defendant to 
.tke payment of a particular sum charged, but to such sjua 
tally. .as may be found to have fair and reasonable value 
of the labor done or goods furnished:" The White Co. 
V. ' Quin, 71 Pa. :405. Or there must be, at least, tui aver- 
ment that the amount claimed is justly due. "Kamber v. 
Becker^. 27 Superior Court, 266. 

We quote from the case just cited, as follows; "The 
defendant argues that the declai'ation does not aver a sale 
of the goods for the regulai- market prices nor the agree- 
ment of the defendant to pay the prices charged. But the 
declaration does aver the sale and delivery of the goods 
and the amount for which they were sold and that this 
sum is justly due and unpaid. Then the copy of the ac- 
count annexed to the declaration shovirs a sale by the plain- 
tiff to the defendant with dates, items and amounts and 
again states that this sum is justly due and owing. We 



oyGoo»^lc 



358 Bitten bendei- Co. vs. Wolf Creek Coal Co. 

think the declaration with the copy of the account annexed, 
makes a prima facie case of the sale delivery and price 
of the goods and that it is substantially in harmony with 
Bridgeman Bros. Co. v. Swing, 205 Pa. 479." See also Ash- 
mlan v. Weigley, 148 Pa. 61. 

In the first paragi'aph of pFaintiff's statement we find 
it averred that the sum of One thousand five hundred and 
thirty-one dollars and sixty-four cents with intei-est thereon 
from 30th day of November, 1918 "is justly due and owing 
by the defendant to the plaintiff" etc., which together with 
the other avennents in the statement and with the matter 
found in the attached copy of the book account, makes out 
a case, at least, as strong as that of Kamber v. Becker. 

The pending rule is to open the judgment and let tlie 
petitioner into a defense, but in the petition it is no-where 
averied that the defendant has a defense and no kind of a 
defense is even intimated. If there be a defense its na- 
ture and character are not indicated at all. If the judgment 
was improvidently entered, the propei' proceeding would 
be a motion to strike it from the lecord upon proper aver- 
ments showing that the statement is not sufficient to sus- 
tain the judgmfent. Nor does the petition account suffici- 
ently for the failure of the defendant to receive notice of 
this suit prior to the 14th of December, 1920. Under the 
circumstances, we think we have no right to interfere with 
the judgment. 

AND NOW MARCH 7, 1921 the rule is discharged. 
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Stabler vs. Moser 



Infant - Right to sue - Letters of administration - Re- 
vocation - Act of Mai-ch 15, 1882, P. L. 135. - Act of April 
8, 1833, P. L. 249. 

An infant cannot act as administrator nor executor and when 
all persons entitled to administer arc under age the register may 
grant letters to any other fit person, subject to termination as pro- 
vided by the act of Mareh 15, 1832, P. L. 135. 

A minor cannot make a will; act of April 8, 1833, P. L. 249. 

The register of wills may revoke letters improperly granted. 
Motion to take off nonsuit. No. 307, September Temi, 1916. 
J. O. Ulrich, for motion. 
J, F. Whalen, contra. 
KOCH, J. March 21, 1921. 

John B. Stahler died on the ^■:2nd. of November, 1910, 
leaving his last will and testament dated 21st. day of May, 
1906, in which he appointed Joseph Barker, executor. At 
the time of his death Stabler was a resident of the county 
of Carbon. Roy L. Stahler, a son of John B. Stahler, had 
his father's will probated at Mauch Chunk in August, 1916 
and received letters of administiation with bis fathei-'s will 
annexed under date of the 5th. of August, 1916, Joseph 
Barker being iipparently dead when the will was probated. 
Roy L. Stahler was born on the 9th of September. 1896 
and was, therefore, less than twenty yeai's old when he 
i-eceived letters of administration with his father's will 
annexed. On the 18th. of August, 1916, he began this 
law suit. Sometime after the law suit was started, to wit, 
in Januaiy 1918, the register of Carbon County revoked 
young Stahler's letters of administration ; he was then ovei' 
twenty-one years old. On the 15th. of July, 1919, the 
plaintiff obtained new letters of administration. When the 
trial of this case was had, and, after the plaintiff had i-ested, 
the defendant moved for a compulsory non-suit upon the 
gi-ound that the plaintiff had no right to sue when he 
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did, because he was then a minor, and, further because 
his appointment as administrator was later revoked by 
the Register of Carbon County. The motion was based 
also on the ground that "the showing of the plaintiff in 
this case is not sufficient to sustain the plaintiff's claim." 

The plaintiff's claim is for $850.00 witAi interert. from 
the 18th, of June, 1909 and is alleged to be based upon a 
loan of $850.00 by the testator to Mrs. Brnma- ilDaaee and 
her husband. Mrs. Moser is a daughter of the tiesttitor. 
The plaintiff's statement contains no averment showing 
that the amount was to be repaid, nor any avert l unit ef 
a promise to pay within six yeal-s of the time when this 
suit was begun. The defendant filed two affidavits of de- 
fence. The first averment in the first affidavit of de- 
fence is that, "The said Roy Louis Stahler is not author- 
ized by law to bring l^is suit, in as much as he is a minor, 
and, therefore, not entitled to act as administrator." And 
thesix^ averment is : "The appointment of Roy Lewis Stahl^ 
as administrator of John B. Stahler was illegal for the 
peasonthatthesaidRoyLouisStahlerwasa minor on August 
6th, 1916." The affidavit of defence denies the loan and 
claims the money was "voluntarily given to Emma Moser 
for her own use and not to be letumed." In the second 
snpfriementa! affidavit of defence the statute of hmitatiwis 
is interposed as a bar. 

No one is sui juris in Pennsylvania until he ha» at- 
tained the age of twenty-one years. Such are not eDtitled 
to either letters of administration or letters testamentary. 
Inability of infants continues in contem^rfation of law until 
the infant has attained the age of twenty-one years. 2 Kenf, 
238t So far as letters testamentary are concerned the 23rd. 
Section of the Act 15th. March, 1832 P. L. 13S, provider. 
that, "Whenever all the executors named in any last will 
and testament or all the persons entitled as kindi-ed to trie 
administration of any decedent's estate shall happen to be 
under the age of twenty-one yeai-s, it shidl be Iwvfol f»r 
the register to grant administration as aforesaid Uy any 
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otiiei- fit persOTi or peisons, subject nevertheless to be ter- 
minated at the instance of any of the said minors who 
shall have arrived at the age of twenty-one." Nor can a 
iKinor make a will. Act April 8, 1833, section 3, P. L. 249. 
Where the register improperly grants letters of administra- 
tion or letteis testamentary to wie not qualified, he may 
rev<^e such letters. Reigel's Appeals, 17 W. N. C. 279; 
SI omo'B Appeal, 57 Pa. 366. However "An infant may 
sue by his next fiiend appointed, at the common law, by 
the «ourt in which the action is pending, and by our prac- 
tice without any appointment at all, in oi-dei' to supply the 
want of capacity in the infant to afford In his own persmi 
a paity responsible on the record for the costs; but as 
the execution of the trust is under the supei-vision and con- 
trol of the couit, there is no reason why our practice of 
ooiutitating a prochien ami without the express sanction 
of the court, should be disturbed. Such a next friend is in 
the natnie of a guaidian ad litem, the chief difference be- 
ing that the foimer is a curator of the infant plaintiff and 
the latter of the infant defendant ; 1 Tidd. Pi-ac. 69." Tui-ner 
V. Patridge, 3 Penrose & Watts, 172. Noi- is infancy a 
ground for non-suit. It must be i^eaded in abatement. Heft 
& Hicks V. McGill, 3 Pa. State Reports, 256, 264. 

In Hardy v. Scanlin, 1 Miles 87, a minor l»-ought suit 
using the name of his guaidian without his consent, and 
upon the defendant's application to quash the writ to which 
the guardian agreed, the court would not quash it, saying 
"It is the duty of a court to protect the infant so fai' as 
to give him an oppoi-tunity to be heaid; and it is cJeai'ly 
within our power to make such an oixler as will lead to a 
trial that shall be fair for both parties. An unwilling 
guardian might embaiTass the proceedings, and, before the 
defendant can be compelled to plead, there should be an 
adverse party on recoi-d responsible for costs. Though an 
infant must i4>peai' and defend by guardian, yet he may 
sae either by guardian or pivchien ami. Co. titt. 185 h. 
Without, then making absolute this rule, the court, o» ai> 
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plication of Boyle, will give him leave to withdraw hts name 
fioTTi the record; and on the applicp.tion of Hardy will jrive 
leave that the plaintif.'s dec'.Kia+ion Ik; witluliawit. and the 
name of a suitable person be substituted as pvochein ami 
forthatof James Boyle, guardian," And the rule to show cause 
why the summons should not be quashed was dischai-ged. 

I entertain some doubt whether the Registei' of Carlwn 
County had the power to revoke plaintitf's letters of adminis- 
tration after he had attained his majority in Januaiy, 
1918. However, he had new lettei-s of administration and 
had :itt".ined his majority long befoi-e this case came to 
trial, and under the authoiity of Hardy v. Scanlin, supra, 
I am inclined to think that the case could not be non-suited 
upon the ground of the plaintiff's infancy at the time when 
the suit was brought. Howevei', the non-suit was grant- 
able upon the second ground because the plaintiff failed to 
show a loan from the testator to Mrs. Emma Moser. The 
evidence is insufficient to .support the claim of the plain- 
tiff, and, therefore, a non-suit was properly granted. Be- 
sides, if the alleged loan was made on the 18th. of June. 
1909, the statute of limitations bars a recovery in the ab- 
sence of sufficient evidence of a new promise within the 
statutoiy period. The praecipe for the summons in this 
case was filed on the ISth of August, 1916, or more than 
seven years after the money was received by Mrs. Moser. 
In view of the interposition of the statute of limitations, 
the plaintiff was called upon to prove as a part of his case, 
a new promise within six years of the time of the bring- 
ing of the suit, and, having failed to do so, the motion for 
judgment of non-suit on that ground alone would have been 
tenable. 

A judgment right in substance will not be reversed 
on a technical error at the instance of a party who could 
gain nothing thereby. Jackson v. Myeis, 260 Pa. 488, 491. 

AND NOW MARCH 21, 1921, the motion to strike off 
the judgment of non-suit is oven-uled at the costs of the 
plaintiff. 
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McGonigle et al., vs. St. Clair Goal Co, 



Equity - Injunction - Waters - Wi-ongful diversion. 

On a bill in equity for an injunction to restrain the uniawful 
diversion of water from one stream, and its discharge into another 
stream in a different watershed, and the consequent damage to the 
pliiintiff's property, it is error not to grant such injunction, 
Superior Court. Reversed 

Bill in equity to restrain the diversion of the waters 
of a stream. Before BERGER, J. 

The court dissolved the preliminary injunction. Tlain- 
tifFs appealed. 

Edmund D. Smith and J. M. Boone, for appellants. 

Roscoe R. Koch and John F. Whalen, for appellee. 

HEAD, J.^ March 5, 1921: 

It is true that when this case was formerly before this 
court (71 Pa. Superior Ct. 480), but a single question was 
decided. That question, however, involving as it did a 
challenge to the equity jurisdiction of the court below, 
necessarily demanded at the hands of that court an ascer- 
tainment of the material and contiolling facts in the case. 
The learned chancellor coiTectly understood his duties in 
that respect, and made detailed findings of the important 
facts established by the testimony produced at the hearing. 
To the facts thus ascertained he applied what he regai'ded 
as the proper legal pnnciples, and thus deduced the conclu- 
sion the complainants in the bill filed had an adequate reme- 
dy at law to recover damages for the injury they had sus- 
tained. Before the passage of the Act of June 7, 1907, 
P. L. 440, that conclusion would have resulted in a dismissal 
of the bill without more. But following the provisions of 
the statute just referred to, the learned chancellor entered 
a deciee dissolving thepi-eliminary injunction that had been 
granted and ceitified the case to the court of common pleas, 
so that the legal rights of the parties might be determined 
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in the trial of an action at law. It was from that order the 
former appeal was taken, as the statute provided for such 
an appeal. This statement makes it appai-ent, especially in 
the light of what aftei-wai'ds followed that practically the 
whole of the case was befoi-e us when we fonnerly con- 
sidered it, even if the learned chancellor had been mistaken 
in Itie conclusion that a couit of equity wae witiioMt juris- 
diction. But if it had appeai'ed, from the findingfs of fact 
and the recoi-d as then made up,, that the plaintiff^ for ottieir 
rcasons, had lost his right to equitable relief, tiiis etmrt 
would not have revei'sed, because the i^pellant would not 
hav2 been aggrieved by an order giving him an of^wrtuaity 
to to iato a court of Uw, when it was apfMu-ent he had no 
light to recover in any court. This court, therefore, in the 
discharge of what it conceived to be its duty in the prem- 
ises, fully stated in the opinion filed, all of the important 
facts in the case as then developed by the testimony. It 
is ti'Ue that testimony was taken on the heai ing of a motion 
to continue or discharge the pi-eliminai-y injunction that had 
been entered, but it was stipulated all of that tesfcimufcy 
should be thereafter considered as if taken on Umi hear- 
ing. This court reveised the oilier made by the court bdew 
ali'eady referi-ed to. reinstated the preliminary injuncticHi 
that had been disst^ved and remitted the record to the 
couit below with a ^H'ocedendo. Thereafter no further tes- 
timony was offered by either party to require aay r a a dific ar 
tion or revei'sal of th« findings of fact theretofore made 
by the learned dianeelloi'. All that happened in the court 
below after the recM-d had gone down, appears to have been 
a lengthy discosaion between court and counsel as to the 
proper interp»'etation of the decree of this court. We did 
net think then, we do- not think now, it required any inter- 
pretation. All that was necessary was that it should be 
executed according to its plaui teiins and undoubted meanr 
ing. It was open to the complainants in the bill to offer 
Miy additional testimony they chose to offer. Indeed it 
was even suggested in the opinion of this court thaA Uiey 
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ameatd their bill of complaint so as to include the sobjeet 
of damages and theieafter offer testimony to suppvit s de- 
cree aacertaining Uiose damages. That sng^gcstioit was un- 
heeded for i-easons no doubt satisfactory to the co mp faiW' 
attts and their counsel. The respondent, or tite otiicr hand, 
was also at liberty to offer additional testimOBy f«r Utv 
pm-pose of havingr the findings of fact theretofore made 
modified or set aside, but no such testimony wot offered, 
and the i-ecoi'd was finally closed in siibstantiaHy the same 
condition as to the facts that existed when we lermerir 
considered it. The learned court below then, in Uie exer- 
cise of his duty to enter a final decree, reached the conclu- 
sion the injunction should be finally dissolved and the bUt 
dismissed because of the laches of the complMmnte. From 
tbat decree this appeal comes. 

Let us briefly restate what we consider to be the eoB- 
ti'oUing findings of fact in the case, as the learned dHtnedler 
determined them. 1. That the defendant diverted the wafter 
of Mill creek into the watershed (of Wolf creek) in whktfa 
the plaintiff's property is situated^ by conduetinff thewaUat c< 
Mill ci-eek to a tank, from which it pumped the water into 
its breaker and used it for washing coal, thence In a snKp^ 
thence to a slush dam^ whence it ran and waa diackargtd 
through a ditch maintained by the defendant into the watur- 
shed of Little Wolf creek, and thence on to the property of 
the plaintiff. 2. That the water of Mill creek a» diverted 
into the Little Wolf creek watei-shed and onto tiie pnopaH^ 
of plfiintiff, carried muck or culm that was deposited a» 
the pi-operty of the plaintiff. 3. That except for the dive«- 
sion of the waters of Mill creek by the defendant, the wates- 
of the said creek could not flow into the watershed oi the 
Little Wolf creek, nor upon the property of the plaiafeiff. 
4. Tl«it in December, 1917, the water of Mill creek, so di- 
verted and polluted with muck, culm or coal dirt, flooded 
the plaintiff's property to the depth of from one to thuer 
inches and rendered the paintifl's house uninhabitable, ete. 
&. That such floodings and deposits oceun-ed on the 7th, 
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8th, 9th, 10th, llth^ 12th, 14th and 16th days of Januai-y 
following. 

A preliminai-y injunction was awai-ded on the 21st of 
January, 1918, and the findings of the couit. with a deci-ee 
nisi, were filed upon the 27th of May, 1918, as to which 
date the learned chancellor further found that since the 
gi-anting of the injunction the plaintiff's property has not 
had any water cast upon it from the defendant's op?ration, 
and the water of the Little Wolf ci-eek has flowed, impreg- 
nated with sulphur it is true, but clear of muck, culm and 
coal. dirt. 

Upon the facts thus found, the learned court predicat- 
ed the following conclusions of law: 1. "That the diversion 
by the defendant of the water of Mill creek from its natural 
channel into the channel of Little Wolf cieek is without 
right and illegal." 2. "That the increase by the defendant 
in the flow of water in the Little Wolf creek and the pol- 
lution by the defendant of the water naturally flowing in 
Little Wolf creek and on to or thiough the property of the 
plaintiff is without right and illegal." 

Now as we have alieady stated iiJl of these facts re- 
mained in the lecord at the time of the final hearing 
with the same compelling force as they had at the time 
they- were found by the chancellor. It has already been deter- 
rainedjjythiscourt they properly and completely grounded the 
jurisdictionofacourtof equity to furnish relief unless such 
relief should be denied for some leason not then apparent 
to this court in its examination of the recoid as it came 
from the court below. As already stated, upon a final con- 
sideration of the entire case, the learned court below dis- 
missed the bill on the gi-ound the plaintiffs had lost their 
right by laches. No new facts upon that subject appeal-. 
No new testimony was offered. Tliat question was in the 
case when it was fonnerly considered upon the same findings 
and record we now have before us. To demonstrate tliat 
this subject received full attention of this court at the time, 
we quote from the opinion then filed: "It it be true, as 
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the court below finds, that some time ago another coal coin- 
p.iny, whose works were situated higher up the stream, 
diverted some of the water of Mill cieek into the watershed 
of Wolf creek and that plaintiffs did not complain, we are 
itnabic to perceive how it can be concluded fi-om that fact 
the plaintiffs have lost their right to complain of the un- 
waiTanted action of the defendant. The earlier divereibn 
may have bc;en so insignificant in quantity or i,:ie place 
wboie it occurred so far removed fiom the plaintiff's prop- 
erty that no substantial injury to the plaintiffs resulted. 
We do not think they were obliged to assert their naked 
right as riparian owners, if they had such right where they 
suffered no substantial injury. The divei-sion complained of 
in the pre-^ient case has been going on but foi" a compara- 
tively short period of time. The injuries complained of in 
the bill wei'e the first substantial ones that were done to 
the property of the plaintiffs. \\'e are unwilling to say that 
their failure to move earlier, has brought about the result 
that they have estopped themselves to complain when a 
serious injuiy has developed from what at first may have 
appeared as but the invasion of a naked legal right." We 
do not think that Ijecause the plaintiff property owners saw 
the defendant build a slush dam up on its own property 
lying above them, they were bound to anticipate the in- 
jurious results that first became apparent just before this 
bill was filed. They were not bound to foresee that the 
walls of the slush dam would not be constiucted sufficiently 
tight to hold the contents that were brought to them; nor 
that the defendant might in time pennit the culm, silt, etc., 
that would be deposited therein to so far fill up the dam 
or tank that its contents might ovei"flow before the pre- 
cipitiition would lie completed. Indeed we see nothing in 
the record now as we saw nothing then, to justify the con- 
clusion that tlie mouths of the plaintiffs should now be 
closed to asseii; that the unlawful diversion of the water of 
Mill creek by the defendant into the watershed in which 
the property of the plaintiff was situated, had l>een so man- 
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aged by the defendant that it finally resulted in substantia] 
iMJury to their property. 

We may advert to one other considei'ation that anwars 
to have ^aiated to the injury of the plaintiff in the final 
«oBsidet«tion of the case in the coui-t below. It may be 
irve the defiant constructed its slush dam without neglt- 
tiemet and operated it in the same way and that the opei:a- 
tion of that dam is useful in the defendant's work of pre- 
jfrnrimg its coal for market. None of these considerations 
Me adequate hi the eye of the law to justify the defend- 
ant's aet in diveiiiiiM? water from one stream to another 
w a different watershed to tiie established injury of these 
^aintiffa. And this is especially time in the light of the 
liadiDgB of the learned judge below, that no overflow had 
•ceurred since the preliminary injunction had been gi'anted, 
and that there exists in the recoitl no finding and no evi- 
dence to support a finding, that whatever change had bem 
i—de by the defendant company during the continuance 
of the injunction, had been made at a prohibitive cost, or 
that because of the injunction its mining operations had 
to be entirely suspended. We theiefoi-e said in our former 
eenstdeitUJiHi of the case, "It appears that upon the grant- 
ing <rf the iwdiminary injunction the defendant so modi- 
fied its irfan of operations that the water taken fivm Mill 
creek was rctui-ned to the channel of that sti-eam. This 
was the status that existed at the time the oixler appealed 
from was entered. It has not been shown, to our satisfac- 
tion, that audi modification in the conduct of the defend- 
aot's buaineae involved any considerable expense or was 
pFodactive of any serious disturbance in the pix)secuUai 
of ito wwk. Since that change no injury to the plaintifTs 
p rayii ' ty has reAUlted." 

ITiat language may be as tmly predicated of the con- 
Atjon of the record as it is now before us, as it was when 
it was written. We can see no I'easons for anticipating 
any difficulty in formulating a proper decree. Of course 
■e ^eo'ee granting any relief is befoi-e us foi' our consider- 
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ation. Certainly these plaintiffs would not be entilled u> 
a decree that would go no farther than to restrain ine de- 
fendant from diverting the waters of Mill creek from their 
natural channel. ■ The plaintiffs are not riparian owners along 
that stream, and they have no interest, and do not pretend 
to have any, in the extent to which the defendant depletes 
the flood of the waters therein. It is not «n injunction 
to restrain that action merely they seek. Their only inter- 
est arises when the waters so diverted from a watershed 
in which they are not concerned, are wrongfully turned into 
another watershed on which their property lies, ana tlius 
made a source of injury to their property. It is asrainsL 
the constant recurrence of such injury they have sought 
the aid of a court of equity. We are all of opinion they are 
entitled to the protection of a decree. 

The decree of the court below dismissing the plaintiflfs 
biU is reversed and set aside, the bill is reinstated and the 
record is remitted to the court below with direction to enter 
a decree that will grant the proper relief in accordance 
with the principles here and heretofore determined by this 
court. The appellee for costs. 
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Pai-lovich V. The Philadelphia & Reading Coal and Iron Co. 



Workmen's Compenaation Law - Final receipt - Prac- 
tic3 - Setting aside settlement - Injury to eye - Refusal of 
surgical treatment - Amending Act of June 26, 1919, 
P. L. 642. 

The Worinnen's Cwnpensation Board is not obliged to follow the 
rules of courts in law and equity in determining whether or not to 
set aside a "final receipt." Where such receipt is given and the con- 
dition of the claimant changes, the Workmen's Compensation Board 
may go behind the agreement and consider the case on Uhe merits. 

Mere delay for three days in applying for treatment is not a 
refusal to accept reasonable surgical aid, where the testimony of the 
employer's surgeon was that the injury might have been no less seri- 
ous even if it had been treated immediately. 

The Amending Act of June 26, 1919, P. L. 642, was not designed 
to Bubatantially reenact tlhe old law as to contributory negligence 
nor to deprive an employee of compensation because he did not follow 
all the directions of all the physicians and surgeons deputed to look 
after him. Its purpose was to allow a defense by the employer where 
injury or larger incapacity are entirely the result of unwillinsneas of 
the employee to receive treatment, 
tiupenor Court. Affirmed. 

Appeal from the Workmen's Compensation Board. 
Before BECHTEL, P. J. 

The court affirmed the award of the Workmen's Com- 
pensation Board. Defendant appealed. 

John F. Whalen and George Ellis, for appellant 

Roger J. Dever, for appellee. 

HEAD, J., March 5, 1921: 

The disposition of this appeal involves the consider- 
ation of two questions: (1) Was the injui-ed employee, 
the appellant, estopped to make any further complaint by 
the settlement agreement into which he entered with the 
defendant company, and which was afterwards set aside 
by the Workmen's Compensation Board? (2) Was the con- 
duct of the complainant after he had sustained the injui?, 
of such character that the employer may now assert it has 
been relieved from the duty to compensate him for the in- 
jury? 
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1. The complainant suffered an injui-y to one of his 
eyes in the course of his employment by the appellee com- 
pany. He received some compensation as if for a tem- 
porary injury during a period of a few weeks. He then 
signed a settlement agreement and what is called a final 
receipt. This receipt states his account thus : "For com- 
pensation account of disability, under Woi-kmen's Compen- 
sation Act of 1915, viz: 6 5-6 weeks, at $7.96 per week, 
?54.39." Then follows : "Received Mar. 5, 1918, of Work- 
men's Compensation Fund of The Philadelphia and Read-' 
ing Coal and Iron Company $54.39 in full of above account." 
Signed by the mark of the complainant and duly witnessed. 
In point of fact it later developed that the complainant's eye 
was destroyed and his sight entirely gone. He filed a pe- 
tition- with the Workmen's Compensation Board asking that 
body" to review the said agreement as provided in section 
423 of the Act of 1915 and alleged as the reason for his 
application "The compensation agreement was executed by 
mistake in that it fails to provide for compensation for loss 
of my eye which I am entitled to for the injury in question, 
as my right eye is blind as result of the injui-y. And in 
support of the above allegations I state the following facts : 
The defendant paid me $7.31 per week, for 6 weeks and 5 
days, when I was asked to sign a paper, showing I had been 
paid for 6 weeks and 5 days. I cannot read English and 
signed the paper they offered me, which I understood was 
for 6 weeks and 5 days compensation, I did not know it 
was a receipt for full compensation due me," 

Section 434 of the Act of 26th of June^ 1919, provides, 

inter alia, "That the boai-d, may, at any time, set 

aside a final receipt, upon petition tiled with the boaitl, if 
it be proved that such receipt was procured by fraud, coer- 
cion, or other improper conduct of a party or is founded 
upon mistake of law or of fact." Notice was given of the 
filing of this petition and the employer company answered. 
The Workmen's Compensation Board, exercising the powers 
conferred by the provision of the statute we have just 
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quoted, set aside the agreement and considered the case of 
the complainant as if such agreement had never been exe- 
cuted. This action of the board is assigned for error. 

When we take a bix}ad view of the objects and purposes 
of the legislature in enacting the legislation that now con- 
trols the relation of employer and employee, and the pro- 
cedure by which the Workmen's Compensation Board is to 
put into effect the reasons for its creation, we are wholly 
unwilling to say that, in disposing of Uie question raised 
' by the petition and answer, the board was obliged to follow 
the rules prevailing in courts of law and equity to the effect 
tJiat one who seeks to set aside a writing executed by 
himself, must produce the testimony of two witnesses or of 
One witness with collateral circumstances equivalent to the 
evidence of another. The answer of the employer contains 
but a simple denial in so many words of the facts set forth 
in the petition. It does not deny the allegation that the 
complainant was unable to speak or read the English lan- 
guage. It does not deny the allegation that the complainant 
was unable to speak or read the English language. It does 
not aver the agreement was read and explained to him. The 
record shows his testimony was taken with the aid of an 
interpreter. In this state of the record it might not be 
going too far to say that the petitioner had made out a 
case that would warrant a decree by a chancellor setting 
aside the agreement, but it is not necessary to go so far. 
We content ourselves with the statement that in our judg- 
ment the Workmen's Compensation Board cannot be con- 
victed of reversible error because of its determination to 
go behind the agreement and receipt and consider the case 
of the complainant on its merits. 

2. The major effort of the appellee company was to 
show that the complainant had lost his right to compensa- 
tion because of his wilful refusal to accept proper surgical 
aid and to comply with the directions of the surgeons who 
proffered such aid. In considering this question it may not 
be amiss to dwell for a moment on the radical changes ef- 
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fected by recent legislation and the broad reasons underly- 
ing it. By the Act of June 2, 1915, P. L. 736, the legisla- 
ture declared, in section 201 of article II, "That in any 
action brought to recover damages for personal injury to 

an employee in the course of his employment, it shall 

not foe a defense that the injury was caused in any 

degree by the negligence of such employee, unless it be es- 
tablished that the injury was caused by such employee's 
intoxication or by his reckless indifference to danger. The 
burden of proving such intoxication or reckless indifference 
to danger shall be upon the defendant, and the question 
shall be one of fact to be determined by the jury." We 
are now immediately concerned with the Amending Act of 
26th of June, 1919, P. L. 642 (which in this respect did 
not change the original act) declaring that "If the emproyee 
shall refuse reasonable surgical, medical and hospital servic- 
es, etc., tendered to him by his employer, he shall forfeit 
all right to compensation for any injury or any increase in 
his incapacity shown to have resulted from such refusal." 
It was not the legislative purpose by this provision to sub- 
stantially reenact the old law as to the contributory negli- 
gence of an «nployee. Nor was it intended to deprive an 
injured employee of any compensation because he did not 
follow all of the directions of all of the physicians or sur- 
geons who may have been deputed to look after his welfare. 
The employer company is given an opportunity to make a 
defense under the provision of the statute quoted. That ap- 
portunity is coupled with the obligation on the employer 
company to show that the injury was entirely the result of 
the unwillingness of the employee to receive treatment or 
that such conduct on his part resulted in a larger incapacity 
than would have been the probable and reasonable result of 
the original injury. 

Now it is clear enough from the evidence that the com- 
plainant received a serious injury to his eye in the course 
of his employment He declares in his testimony "I did 
not have a doctor immediately because I did not have time. 
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because my wife just come from the hospital, had her leg 
broken." He did go to a doctor on the third day, who 
sent him to a hospital. He remained in tiiat hospital five 
days. Then he went to the PottsvilJe hospital where he re- 
mained 6ve weeks under the care of the chief eye surgeon 
of the employer company. At the expiration of that time 
he testified that surgeon gave him a note to go home. "I 
asked him for a note, and he gave me a note to go home 

I asked him whether he going to cure me and he 

said you can come two times a week or one times a week." 

Now if the burden of proof be upon the employer com- 
pany to show that the loss of appellant's eye was trace- 
able to his refusal to follow reasonable medical or surgical 
advice, then we have to say say the record is entirely barren 
of any such proof. The chief surgeon of the employer com- 
pany was asked this question: "You cannot say, as a prac- 
ticing physician, specialist in eye work, that this man's eye 
would not have been lost for practical purposes, as the re- 
sult of this injury, even if he had received treatment, can 
you?" The answer was: "No, sir, you cannot because 
some eyes will go right to the bad for you from the be* 
ginning, but the majority of them get well." Upon les- 
timony no stronger than that, we are not willing to say that 
the referee, the Workmen's Compensation Board and the 
court of common pleas all fell in error. It appears to us on 
the contrary that the safe and sound conclusion to be 
reached by a study of this record is that the emt-oyer com- 
pany, seeking to defend against this claim, was unaj^le u> 
show that the loss of the complainant's eye resulted from 
his refusal to accept reasonable surgical aid. 

We are all of the opinion, therefore, that the assign- 
ments of error must be overruled. The appeal is dismissed 
at the cost of the appellant. 
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St. Joseph's Lithuanian Koman Catholic Church's Petition 



Church law - Title to real estate - Lay members - Acts 
of April 26, 1855, P. L. 323, and May 20, 1913, P. L. 242. 

1. Under section 7 of the Act of April 26, 1855, P. L. 323, 330, 
and its amendments, the 'trustecE of a diurch property hold but the 
legal title Uheieto the entire beneficial interest being in the congre- 
gation. 

2. A.I the lay members of a church are entitled to vote upon 
questions ralating to the control and disposition of the church prop- 
erty. 

3. Nonpayment of dues will not deprive lay members of this right; 
so long as membership continues, the right likewise continues. 

4. Not decided, whetiher, since the church property was purchased 
before the passage of the Act of May 20, 1913, P. L. 242, the "control 
and disposition of the lay members" must be "exorcised in accordance 
with and subject to the rules, regulations, usages, canons, discipline 
and requirements" of the religious denomination with which the church 
is connected. 

5. This court will not ccmsider defects which might have been 
amended in the court be'ow, had they been called to its attention. 
Supreme Court. Reversed. 

Petition for leave to borrow money. Before BECHTEL, P. J. 

The court entered a decree in accordance with the pray- 
er of the petition. John Zemosky, a member of the con- 
gregation, appealed. 

F. J. Walsh, A. D. Knittle, J. F. Whalen, M. J. Ryan 
and A. A. Hirst for appellant. 

A religious congregation is from its very nature a 
quasi corporation and as such must be governed in its in- 
ternal actions according to the rules applicable to any cor- 
poration and a corporate meeting therefore must be duly 
convened before action can be taken to bind the corpor- 
ation: Phippe V. Jones, 20 Pa. 260; Com. v. Read, 2 Ash- 
mead 261; Phila. Straw Braid Sewing Machine Co., 6 Pa. 
C. C. R. 65. 

Otto E. Farquhar, Roscoe R. Kxh and Arthur L. Shay, 
for appellees. 

The trustees are the proper medium through which 
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the congregation acts and another faction of the church 
would not nullify their authority or direct that action be 
taken in some other way: Krauczunas v. Hoban, 221 Pa. 
213; Ryan v. Dunzilla 239 Pa. 486; Beck v. Dech, 231 Pa. 
636. 

JUSTICE SIMPSON, March 14, 1921 : 

St Joseph's Lithuanian Roman CathoUc Church of 
Mahanoy City, Pennsylvania, is an unincorporated religious 
society, part of whose property is used for a cemetery, and 
upon the balance has been erected a church, parish house 
parsonage and other buildings. Appellees, as trustees of 
the property, presented a petition to the court below, asking 
leave to borrow $21,000 for its repairs and improvement; 
appellant, having been given leave to intervene, filed excep- 
tions and an answer, both of which were dismissed and 
the prayer of the petition granted; thereupon this appeal 
was taken. 

The petition avers that the property consists of five 
lota purchased between 1889 and 1906, the legal title thereto 
being held by petitioners as trustees; that notice of a 
special meeting of the congregation was given by advertise- 
ment in two newspapers and by posting and distributing 
circulars, but the extent thereof was not stated, nor was 
it averred or proved that, by the means employed, the lay 
members of the congregtion did or were even likely to have 
been advised thereof. It is further averred that at the 
meeting "It was unanimously resolved that your petitioners 
be authorized to make application to the oourt" for author- 
ity to make the loan; but it is not stated how many were 
present, how many voted^ or what constituted a quorum. 
Since the petitioners are but dry trustees holding the legal 
title, and "the entire beneficial interest is in the congrega- 
tion to be used by it, at its discretion, for such purposes as 
the law allows" (Krauczunas v. Hoban, 221 Pa. 213 ; Ma- 
zaika v. Krauczunas, 233 Pa. 138 ; Carrick v. Canevin, 243 
Pa. 283), and since also this limitation extends to forbidding 
the use of the church money, even for religious purposes. 
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without the consent of the congregation (Tuigg v. Treacy, 
104 Pa, 493, 500), it follows that the petition was inade- 
(luate and doubtless would have been so held by the court 
below had objection been specifically made on tins ground. 
Upon this appeal, however we need not consider this mat- 
ter, since there is a fatal defect covered by one of the ex- 
ceptions, the dismissal thereof being assigned as error. 

In the advertisement of the meeting, as it appears in at 
least on,e of the newspapers, it is stated : "Members who 
have paid dues for 1919, only, allowed at this meeting." 
This is in direct violation of section 7 of the Act of April 
26, 1855, P. L. 828, 860, and the amendatory Acts of June 
8, 1887, P. L. 298; May I, 1907, P. L. 132, and May 20, 
1913, P. L. 242, each of which provides; "Section 7. When- 
soever any property, real or personal, shall hereafter 

be bequeathed, devised, oi' conveyed to any ecclesiastical 
corporation, bishop, ecclesiastic, or other person, for the 
use of any church, congi-egation, or religious society, for 
religious worship or sepulture, or the maintenance of either, 
the same shall be taken and held subject to the contml and 
disposition of the lay membei-s of such church, congrega- 
tion, or religious society, or of such constitutional 

officers or representatives thereof, as shall be composed of 
a majority of lay members, citizens of Pennsylvania, having 
a controlling power according to the rules, regulations, 
usages, or corporate requirements thereof, so far as con- 
sistent herewith." 

Under these acts, the property of this congregation 
always has been and still is "held subject to the control 
and disposition of the lay members ;" and it necessarily fol- 
lows that, — since a meeting limited to those members who 
had "paid dues for 1919," was not a meeting of all the "lay 
members of such church," but only of a part thereof, — 
the exclusion of the balance of the membership rendered 
the loan resolution null and void. Doubtless a congregation, 
by appropriate action taken in a proper way, can provide 
for a loss of membership by those who will not support 
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the church according to their means ; but so long as mem- 
berahip continues, the statute ^i^es to the lay monbers, 
one and all, a voice and vote in the "control and disposition" 
of the church property ; they cannot be held to the duties 
of membership, and at the same time be deprived of the 
statutory rights arising therefrom. This conclusion necessi- 
tates a dismissal of the petition as well as a reversal of 
the order made. 

The main question, viz: whether "the control and dis- 
position of the lay members," is limited, as to these prop- 
erties, by the provision of the Act of 1913, that it must be 
"exercised in accordance with and subject to the rules, regu- 
lations, usages, canons, discipline and requirements" of the 
Roman Catholic Church, cannot be decided in tjiis case 
for want of proper proofs ; and we refer to ft only to avoid 
the implication that it was passed upon and overruled. 

The decree of the court below is reversed and the pe 
tition is dismissed, at the cost of petitioners. 



Beadle vs. Borough of Mahanoy Cily 



Negligence - Proxinmte cause - Maintaining traflfic pole 
on street. 

Where a borough maintains a traffic pole upon a street and fails 
to proper:y illuminate it, it is guilty of negligence but that must be 
the proximate cause of an accident in striking it; where a traveler is 
bl'nded by the lig-hts of an approaching automobile and for tlfat reason 
strikes such pole there can be no recovery because the pole was not 
the proximate cause of the accident. 

In determining what is proximate cause the true rule is that the 
injury must be the natural and probable consequence of the negli- 
gence, such a consequence as under the surrounding circumstances of 
the case might and ought to have been foreseen by the wrongfdoer as 
likely to flow fvom his act. 
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Motion to take off nonsuit. No. 301, September Term, 1920. 
B,. A. Reick, for motion. 
T. H. B. I^ron, contra. 
KOCH, J, March 21, 1921. 

About the ye^ 1916 the defendant borough placed a 
traffic pole at the intersection of 8th. and Centre Streets. 
Centre street ia fifty feet wide between the curbs and is 
the principal business street in said borough. Eighth street 
is thirty feet wide between curbs. An electric railway 
track occupies the middle of Centre street, which extends 
east and west. The said traffic pole stands in ir^e centre 
of Eighth street and several feet north of said trolley track. 
The diameter of the pole at its base is twelve inches and 
it i^ about sixteen feet high. It is surmounted with a 
glass lamp of four sides on each of which is found the words 
"Keep to the right." At night Uie lamp is illuminated 
with an incandescent electric Ught. On the night of the 
20th. of June, 1920, the lamp was not illuminated but there 
were some incandescent lights on the two streets within 
several hundred feet of their intersection. That night the 
plaintiff in his Ford motor car in company with two other 
gentlemen and two ladies, drove past said pole east on said 
Centre street and. when four squares beyond it, he turned 
around and came back on said Centre street and ran into 
said pole. He was proceeding slowly, but his car was dam- 
aged quite considerably; and he then brought this suit to 
i-ecover his loss in damages. The plaintiff was unfamiliar 
with the streets and was not aware of the existence of a 
traffic pole, and he did not notice it when passing it going 
east, nor did he see it when he was proceeding west. The 
plaintiff testified : "1 was driving up the street in Maha- 
noy City and went up to the end of the brick about a square 
or so. beyond the brick and I turned around and was coming 
down. While coming down there was a machine coming 
towards me and I could not see anything and I was just 
driving very slow and I collided right into this pole." He 
told the borough's chief of police, whom he called as one 
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of his witnesses, that the car that was coming toward him 
"had blinding lights" and that they "blinded him and ob- 
structed his view causing him to hit this traflfic pole." 

The circumstances under which the accident happened are 
made to appear in the plaintiff's own testimony as follows :- 
"Q. When you met this other car did you tuni to the 
right on turn to the left? A. I did not turn at all. I just 
drive straight through. Did not know there was anything 
there in front of me. Q. You say the car came towards 
you? A. It came driving up the street and he sort of made 
a bend and blinded my eyes. Q. Made a bend and blinded 
your eyes? A. Yes, sir. Q. How long was that just before 
you wient into the pole? A. It was right away. I just 
kept going slowly and I just hit that way and that is all 
I know. Q. No, but those lights blinded you. Just a brief 
time before you went into the pole? A. Yes, sir, just a 
brief time. Q. And that is the reason you could not see 
the pole, and could not see the pole because you 
were blinded with the lights on that other car, is 
that not a fact? A. I do not know how you 
the pole. I am talking about the pole itself. That is the 
reason you could not see the pole because you were blinded 
with those lights, is that not so? A. If there had been a 
light on the pole I could have seen the pole. Q. Just ans- 
wer my question. Is it not a fact that you did not see 
the pole because you were blinded with the lights on that 
other car, is that not a fact? A. I do not know how you 
make that out to be that fact. Q. You say the car coming 
towards you turned towaids you and threw the glare of 
the light in your eyes? A. It did not quite turn towards 
me. He was on his right side as though he was going to 
turn up to Delano. Q. He did turn a little, did he not? 
A. Not that I noticed. Q. The light struck you in the 
eyes, did it not^ from his car? A. It could not help it 
when he was coming up the street. Q. Just answer the 
question. How far away was he when the light struck you 
in the eyes, in your judgment? A. I guess it would be about 
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fifty feet away. Q, Did you have a brilliant light on your 
car? A. A regular Ford light Q. What kind of lights 
did this man have? A. That I could not tell. I did not 
examine his machine. Q. Judging from the way it struck 
you, was it very brilliant or not? A. They were pretty 
bright Q. And this was about fifty feet away, and made 
as if to turn towards Delana and the light struck you in 
the eyes and then you ran into the pole immediately after- 
wards, is that right? A. Yes. Q. Is that right? A, I ran 
immediately into it after. Q. Yes? A. Why certainly 
I did. Q. Were you looking ahead all the time? A. I was 
watching the road at the time. Q. Is not that street light- 
ed up so that you would see that obstruction without any 
difficulty, running along in the night? A. There was none 
there that night Q. In the street anywhere ? A. Down further 
there was. Q. Could you not see that from the headlights' 
on your own car, that obstruction? A. I did not see it. 
Q. Could you not see it? A. I might have been able to 
if the lights had been bright on my car. Q. I am not talk- 
ing about lights bright at ail. Could you not see it from the 
lights on your car? A. Couldn't I see it? Q. Yes, could 
you not see it from the lights on your own car? A. No, 
I could not. Q. Do you have two lights on your machine. 
A. I have. I have five lights on it. Q. Five lights? A. Yes, 
sir. Q. Pretty good lights too? A. There were two oil 
lights and three electric. Q. And do you say you cannot 
see an obstruction a foot through in the street ahead of you 
with the hghta that you had on your car, did you say that? 
A. I could if there was anything to show it was there. Q. I 
am not talking about whether there is anything to show 
it or not, I am talking about that pole that stood there in 
the street, and you had five lights on your car. Could you 
not see it if you had been looking ? A. Welt I was looking 
but I did not see it. By the court;- Was this pole between 
you and the othercar? A. Between us? Q. Yes. A. No, 
I was going straight for it." The left side of his car struck 
the pole. 
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Again : "Q. Made as if to turn to Delano. You mean 
by tiiat that he partially turned to go up Eighth Street do 
you not? You know what Eighth street is, that street where 
your accident occurred? A. Yes. Q. That is Eighth. He 
had turned as if to go up Eighth street? A. He had not 
turned. Q. He had partially turned? A. He was in the 
gutter as though he was going to turn. Q. What did you 
do when the lights of that cai- struck you in the eyes ? A. I 
just got a hold of my wheel and looked right over trying 
to watch the street in front of me, and when I did I hit 
that pole and I went right over the top of the wheel. Q. Did 
you shut your eyes at all when the glare struck you ? A, 
When the glare struck me ? Q. Yes, when that bright light 
struck you in the eyes. You say it blinded you. Did you 
shut your eyes then? A. No, sir, I did not. Q. But you 
oouldnotsee? A. I could not see." 

The plaintiff concedes that the borough had a right 
to maintain the traffic pole but insists that it should have 
been made visible at night by proper illumination at all 
times, and, tiiat because the pole was not illuminated at the 
time of the accident, the borough is guilty of negligence and 
is bound to respond in damages to the plaintiff. We have 
no doubt about the borough's negligence in ttie premises 
but the borough's negligence was not the proximate cause 
of the accident. The proximate cause of the accident was 
the inability of the plaintifl' to see, because he had been 
blinded by the lights on an approaching automobile. The 
two electric lights and the two oil lights on the front of his 
car were certainly sufficient to enable him to see objects 
on the public highway, and, but for the temporai-y blinding 
of his eyes by the brilliant lights of the approaching car, 
he could have seen the traffic pole and avoided it 

"In determining what is proximate cause the true rule 
is that the injury must be the natural and probable con- 
sequence of the negligence; such a consequence as under the 
suiTOunding circumstances of the case might and ought 
to have been foreseen by the wiongdoer as likely to flow 
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from his act." Hoagr v. Lake Shoi'e and Michigan Southern 
Railroad Company, 85 Pa. 293. The wrongdoer in this case 
was not the borough of Mahanoy City. It was the operator 
of the approaching car who seems to have failed to dim his 
lights and, as a consequence, to have temporarily rendered 
the fJaintiff unable to see. In Hoffman v. Philadelphia Rapid 
Transit Company, 214 Pa., 87, 89, we find the Supreme Court 
saying: "We have frequently said that negligence is want 
of cai'e under the circumstances. It does not follow, how- . 
ever, that a juiy can be permitted to draw inferences of 
negligence in the absence of evidence from which such negli- 
gence may be reasonably inferred. A jury cannot be per- 
mitted to hold the defendant to a higher standard of care 
than the law requires. It is, therefore, of primary import- 
ance in every such case that the plaintiff should establish 
by affinnative testimony some negligent acts from which" 
a jury can infer want of care. If the evidence does not 
show, nor tend to show, negligence, there is no question for 
the jury to determine." 

Want of care according to the circumstances means prop- 
er precaution. "Precaution is a duty only so far as there 
is reason for apprehension. No one can complain ol wani 
of care in another where cai'e is only rendered necessary by 
his own wrongful act. It is true that what amounts to or- 
dinary care under the circumstances of a case is generally 
to be determined by a jui-y. Yet a jury cannot hold parties 
to a higher standaj-d of care than the law requires, and they 
cannot find anything negligence which is less than a failure 
to discharge a legal duty. If the law declares, as it does, 
that there is no duty resting upon any person to anticipate 
wrongful acts in others^ and to take precautioli against 
such acts, then the jury cannot say that a failure to take 
such precautions is a failure in duty and negligence. Such 
is this case." P. & R. Railroad Company v. Hummel, 44 Pa. 
375,379. 

It seems very clear that the plaintiff was not able to 
see the pole not because of the absence of a light upon it, 
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but because he was blinded and was unable to see anything, 
and the cause of his blindness cannot in any way be attribut- 
ed to any neglect of duty on the part of the borough. The 
non-suit was, therefore, properly entered. 

AND NOW, MARCH 21, 1921, the motion to strike off 
the non-suit is overruled, and the prothonotary is directed 
enter judgment in favor of the plaintiff upon payment of 
the jury fee. 



Maginnis v. Schlottman. 



Constitutional law - Constitution of Pennsylvania - 
Article XIV, section 5 - Act of July 17, 1919, P. L. 995 - 
District attorney - Assistant district attorney - Salaiies. 

An aBBist-int district attorney is not a clerk within the meaning 
trf article XVI, section 5 of the Constitution of Pennsylvania, pro- 
viding' that the amount paid a county officer and his clerks shall not 
exceed the aggregate amount of fees earned during the term and 
collected by such ofTicer. 

An assistant district attorney is a public officer who performs the 
same functions as the district attorney. He prepares cases and tries 
them, comes in contact with the court and performs duties which are 
not usually performed by a clerk. He requires the same skill and 
learning as the district attorney, and when trying cases has inde- 
pendent control and direction of niatters. He is a public officer and 
entitled to a full salary as provided in the Act of July 17, 1919, P. L. 
995. 

Supreme Court Reversed. 

Petition for alternative mandamus. Before BECHTEL, P. J. 

The court discharged the petition. The petitioner ap- 
pealed. 

Cyrus M. Palmer and James B. Reilly, for appellant. 
— An assistant district attorney is a public officer and not 
a clerk, and under the Act of July 17, 1919, P. L. 995, 
the -petitioner was entitled to his salary at the rate of 
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$2,500 per year : Com. v. Mof&t, 238 Pa. 256 ; ecoi. t. Mim^ 
71 Superior Ct. 365; NorthumberiMid Co. v. g^-— — 
75 Fa. 26; Act of May 3, 1869, P. L. «64; Act MMch IS; 
1875, P. L. 25; Act Man:h 31. 1876, P. L. 13; BUte- t. 
Muldoon, 16 Pa. Superior Ct. 553. 

Ai-thur L. Shay and Edmmud D. &iiith, for aivelce, 
cited: Com. v. Hamilton, 74 Pa. Superior Ct.41»,42&;Deir^ 
$2,500 per year : Com. v. Moffit, 238 P^ 2&6 ; Con. n. B 
266 Pa. 100 ; Com. v. Grier, 152 Pa. 176 ; Slattefy y. I 
shot, 72 Pa. Superior Ct. 240. 

TREXLER, J., March 5, 1921: 

The case .came befM% the lower conrt vptm the p e tiiiua 
of Edwai-d J. Msfinnis, the third assistank district attoiBeT 
of Schuylkill County, tH^ying that a writ of i 
sue to the county controller commaodBc kan to i 
the bill for the salary of the petitioner. He kad beta regii- 
lariy appointed the third assistant distiict atteracy «■ iam- 
uary 5, 1920, by the district attorney of the con^, uader 
the Act of July 17, 1919 P. L. 995. the popylatMa of «ad 
county at that time being more than two kimdicti thoMB^id 
and less than seven hundred and ftfty IWwHid iahaMtants. 
The bill he presented was for salary for the loenfeh vS Fetara- 
ary at the rate of $2,500 per anmutt. The act of 1919.. aopra, 
provides that in counties havmg a paylatJea etf smrt Hum 
two hundred thousand and less than sevm hnubrcd and fifty 
thousand inhabitants, the district attera^ AM have 
authority to appoint a first assistant (tistriet attemey ai am. 
annual salary of $3,000, a second asaistaBt (tiatnet mttaaacgr 
at an annual salary of $3,000, a third aaeistank dtsteiet at- 
torney at an annual salary of $2,560, and with the awnnal 
of the president judge of the court oi quarter sesaiaas. avr 
ai^mint a fourth assistant district attoraer at aa Mumai 
salary not to exceed $2,000. 

Article XIV. section 1, of the Ceiwtitatioa pywriiri. 
"County officers shall consist of SitetiBa, GMonen, Pro- 
thfHiotaries, Regfisters of Wt>ts, Recorders ctf Deeds, Co»- 
missitmers, Treasurers, Surveyors, AuditK^ mr CentnAn^ 
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Clerks of the Court, District Attorneys and such others 
as may from time to time be established by law." Article 
XIV, section 5, provides, "In counties containing over a 
hundred and fifty thousand inhabitants all county officers 
shall be paid by salary and the salary of any such officer 
and his clerks heretofore paid by fees shall not exceed tiie 
aggi'eg'ate amount of fees earned during his term and col- 
lected by or for him." The total receipts of the office of 
district attorney for the month of January, 1920, were not 
sufficient to pay the salaries of district attorney and his 
assistants, and the expenses of the office, and the con- 
troller refused to pay the wairant because it did not appear 
that the earnings of the office were sufficient to pay the 
salaries of what he termed deputy district attorneys and the 
expenses of the office. 

The question therefore for decision is whether an as- 
sistant district attorney comes within the terms of section 
5, of article XIV, of the Constitution, which limits the sal- 
ary of the district attorney and his clerks to the fees re- 
ceived. Is the assistant district attorney a "clerk ?" 

The Act of March 31, 1876, P. L. 13, as stated in its 
title, was passed to carry into effect the above section of 
■the Constitution, and provides the payment of their fees 
into the proper county treasury by county officei's and a 
"reduction of the salary if the aggregate of the fees does 
not suffice to pay the amounts fixed for them. The act, 
however, provides that the assistant district attorney among 
others shall be paid the full amount allowed to him by 
the bill, and in another portion of the act, it fixes certain 
salaries which shall be paid to the assistant district attor- 
neys, the amount being determined by the population of 
the county. It is evident that the Legislature understood 
that the language of the Constitution, section 5, article XIV, 
did not apply to assistant district attorneys, and subsequent 
legislation emphasizes this view. See Act of May 17, 1901, 
P. L. 261; Act of April 11, 1903, P. L. 167; Act of July 2, 
1895, P. L. 424, and the Act of April 18, 1905, P. L. 206. 
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We therefore start out with the legislative construction of. 
the section. Our lawmakers did not regard the assistant 
district attorney as a clerk. The acts which i-ecognize him 
as an officer have heretofore remained unquestioned. In the 
face of this practice on the part of the legislature, the court 
naturally hesitates to pronounce such interpretation errone- 
ous and to invalidate for that reason statutes standing for 
a long period on the statute book. Where an act has been 
in operation for a long time without objection on the ground 
of its alleged unconstitutionality, courts will shrink even 
more than ordinarily from upholding such an objection to 
the same: Com. ex rel. Wolfe v. Butler, 99 Pa. 536; Sugai- 
Notch Borough 182 Pa. 349 ; Com. v. Gilligan, 195 Pa. 504 ; 
Kucker v. Sunlight Oil & G. Co., 230 Pa. 528; Kennedy 
Township Road, 50 Pa. Superior Ct 619. 

The word "assistant" is not equivalent to that of "clerk" 
or "deputy," In common speech the work "clerk" refers to 
a different class of persons than "assistant." The assistant 
district attorney performs the same functions as the district 
attorney. He prepares cases and tries them^ comes in con- 
tact with the court, and performs duties which are not usual- 
ly performed by a clerk. He requires the same skill and 
learning as the district attorney, and when trying cases has 
independent control and direction of matters. Under the 
United States statutes, wlt^ the same official designation, 
they are regarded as officers of the court: In re Leaken, 
137 Fed, Rep. 680, No one would regard a reference to the 
"clerk" of the district as applying to an assistant. Not 
being in the employ of the district attorney as a deputy or 
clerk, and being a public officer, he is entitled to the full 
salary provided to him. There can be no question of the 
power of the legislature to create a new office: Constitution, 
article XII, section 1 ; Com. v. Collier, 213 Pa, 1S8. It is 
useless to argue that the construction placed on the Con- 
stitutiwi defeats the object of the section. Everyone may 
have his own ideas as to what the intention of the framers 
of that instrument intended to accomplish by it, but we are 
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am Pietricltm Prtfc>tik tMt« Traction Co. 

qflMJBBi te tiM WM^ emtpkufed, in asoertaining what their 
y m p— o waa. I» H^a particular case we are not confronted 
with amy awbigiMty. We need bo rules of interpretation 
to help us arrive at the nwwittc of tlw phrase. The common 
npeech ef trimmcy man ia the only standard we need follow: 
Gmm. v. BeU. 145 Pa. S74; Page v. Allen, 68 Pa. 338; Raff 
r. PkHm. «t &L. 2i6 f^ 312 ; Matten v. Badiman, C. P. Berks 
Oa^ 4B Sept Terni. 1920. 

The jvdciae>t is reversed, and the lower court is di- 
neeted i» iaaue the maftdamua as praj^ for. 

nUei^R. J., disaents. 



Dietrich vs. PottsviHe Union Traction Co. 

Kcgiigen oe - ColHsion between trolley car and automo- 

WWre ■ nMt«nuJi <n * trolley car uses his best judgment and 
laay Aa «ar vndar caatral w)mh mpprasehing: an automotHle which 
is beinc didven in an indifferent manner, without proper effort to get 
«# tbe tisck, and ■ eelliaion occurs the defendant company cannot 
ht kili tfHity «tf aeciigenee ia an action to recover damages. 

Motian to take off aansuK. No. 146, March Term, 1921. 
R. A. Fraite wd G. L. Reed, for motion. 
Ou E. Fw^^jwhar, oontra. 
KOCH, J. Jaly 2S, 1921. 

.^MMit flix o'dook in the evning on the 26th. of Octo- 
bn-, 1926, aa plaintiff was operating his Ford one-ton motor 
trmtk «■ Dark Straet in the Borough of Schuylkill Haven, 
ke had a heari-«D collision with one of the defendant's pass- 
encM* can, and, as a reeult, suffered severe personal injuries 
aad hia auto-truck was badly damaged. He was atone on 
his tiiaok. On the stamet, near to or in the centre of it, is 
a aiBcfe track st>«et railway operated by the defendant. 



oyGoo»^lc 



Dietridi tb. PotteriMe Ummi TtadiBn 0». «» 

Dietrich was proceeding southwardly on the rigkt lade of 
Dock street and was ob%ed to turn to the left about forty 
feet south of CoaJ street in order to pass » aedaa aotan*- 
bile which was standing there on the west or rigkt aide 
of the street. That carried his car over to the left ao that 
the left wheels thereof ran about the centre oi tix rtjlwKy 
track. After passing the sedan car he kept on gems witk 
the left wheel of his truck about the centre of the tmlliir 
track. The street is paved with brick. When the plaintiff 
had run three hundred and fifty or four hundred feet, after 
passing .the sedan car, he came within ^out seventy-five 
feet of the turn of the street and saw the defendHit'js trolly 
car "coiping toward him mighty fast," at least, ^kxee hsn- 
dred feet ahead of him. When he saw tiie tralley car he 
gave his "truck a little more power and tried to get aooss 
the track," but the wheel of his truck did and ke '"swwc 
it over to its left," and he "could have got out on that sitto" 
but he saw "the car was coaning too mighty fast," and he 
"didn't want to run that risk." "Q. What did you de then? 
A. Well, the reason I didn't run out on tiiat side, 
I had no business to try and get out on that side, so I 
to the right again and my wheel skidded again and I aecaa 
I could not get across the tracks, so I reached down and 
put on my emergency brake and left my engine nania^ 

- and I gave her enough power so the h^ts wonld afaow 
bright; and I expected he would slack his tr^ley, t»t bB 
never did ; did not seem to slack it any at all." lie trolly 
car hit the left side of his truck - "the way rt seemed tte 
left sill in front at the fender and at the ligbt." He was 
ihunediately rendered unconscious. Speaking of the auto- 
truck, Dietrich said, "My car was - the wheel was on the 
track, was here; my wheel was rig^t up against it, and I 

~ could not get away from it" At first he described the rail 
of the track as a "T-rail" and then as "Grooved rail." He 
said the space between the track and the west curb stone at 
the place whei-e the accident happened is probably ten feet 
wide. 
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After the plaintiff had called the en^neer who had made 
a survey and blue print showing street lines, etc., the blue 
print was fastened to tiie wall near to the jury and certain 
information was obtained from said engineer concerning it. 
Then the plaintiff took the stand again to identify and mark 
certain places on the blue print concerning which places he 
had already testified. He then stated that the distance at 
which he had first seen the oncoming trolley car was about 
two hundred and fifty feet or a little further than that 
away from him. He was then from seventy-five to eighty 
feet north of Roush Alley and the accident happened ten, 
twelve or fifteen feet south of the alley, according to his tes- 
timony, so that he had gone eighty or ninety or more feet 
after he saw the trolley car. It was dark when the acci- 
dent occurred. He tried to get off the tracks as soon as 
he saw the lights of the trolley car, but he did not try 
to get off the track before he saw said lights. He has been 
driving Dock Street for the last twenty-five years and very 
frequently for the last few years and is well acquainted 
with it. He had operated this motor track perhaps cwent- 
two months. He laiew that a trolley left Schuylkill Haven 
about six P. M. He was looking ahead and saw the motor- 
man standing on the car platform or sitting in his seat 
when the car was sixty or eighty feet away from him. He 
was on the trolley track from the time he passed the sedan ■ 
car until he struck the trolley car. fie said that he was 
trying to get out of the way and that the car slid and he 
could not. "It was dry but the tracks are very, rather low 
at that turn," and his "tires would not run across it." He, 
"could not get out of the track." He had "Dayton Airless 
Tires" which "are not altogether solid tire, but the next 
thing to it." He had solid tires in the rear and inflated tii-es 
in the front The Dayton Airless were in front; they are 
just like pneumatic." The front wheel skidded, but it would 
not have skidded if he "had not tried to get across the 
track." He was three hundred or three hundred and fifty 
feet from the trolley car when he first tried to turn to the 
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light in order to get off the track. The second time that he 
tried to turn to the right the car skidded ten or fiftewi feet ; 
then he stopped his car," so he (evidently the motorman of 
the trolley cai') would have a chance to see that there was 
something: in front of it, and he could stop and ttiere would 
he no collision. That is the reason why I applied my emei*- 
jiency brake." The following appears in the transcript of 
his testimony: "Q. Why didn't you jump out of ycur car 
when you saw you could not get off the track? A. Well, 
I'll tell you. If I would have knew that he wouid not stop, 
I would have had plenty of chance to jump out. Q. I asked 
you why you did not, why you didn't jump when you saw - 
A. Well, I expected him to stop till I seen it was too late, 
and when I seen it was too late, if I would jump out on tlie 
left hand side I would have knew 1 would hardly be able to 
get away from the car, and if I jump out on the right hand 
side he would have been liable to throw the truck on top 
of me. I had very poor chances of jumping at the last 
minute. At the rate of speed he was coming it didn't take 
him long to come that distance." His auto car was a left 
hand driven car. He drove in the middle of the track and 
did not try to get off of it until he saw the trolley car. 

The engineer called by the plaintiff testified that Dock 
Street extends practically north and south and that its 
width between curbs varies from twenty-eight to thirty-one 
feet, although it is 36.78 feet from curb to curb at Cop.l 
Street. The railway track is practically in the centre ex- 
cepting at curves where it is necessarily more on one side 
than on the other. The distance from Coal Street to Ber- 
ger Street is 389.71 feet at the curb-stone points. At Ber- 
ger Street, Dock Street is 31.58 feet wide. Roush Alley is 
about two hundred and twenty-five feet south of Berger 
Street, and along there the track is more to the west side 
of Dock Street on account of the curves but as near the 
centi'e as can be. The gauge of the track is four feet eight 
and one-half inches. At the comer of Roush Alley the 
distance from the track to the curb on the west side is 
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tUiteen feet aad six inches. 

Ekaer SboUenberger, a witness for the plaintiff testi- 
fied that he sat on the left side in the reai' of the trolley car 
wltick left Schuylkill Haven between flve-fifty-five and six 
P. H. He felt the "bump" when the accident occurred and 
tbe "jar" isised him from his seat and he went out to see 
what the troiAle wias. When moving: around a certain 
aum, whidi was pointed out to the witness on the blue 
primt, he said the car was ^oing between fifteen and twenty- 
five mdes par hour at that point, but he would not say that 
it raa faster or slower than usual ; it depended on who was 
nuHUBir the ear and where its last stop was. He testified 
ihc twakes were not put on until after the bump, and that 
the aecideDt occurred at Roush Alley. The trolley car and 
the »it» troelt wiere together when he got off the trolley 
tat. He testified that the car was at a ceitain telegi'aph 
pole when be fdt the ai^ieation of the brakes, and when 
asked, "About how far from Broadway (a street) was it 
yott i^t the brakes ai^ied?" he answered, "1 could more 
answer that, to my knowledge, the feet, than from where 
tke accident occurred, where it was when I got out of the 
trolley car to where he stai-ted to apidy, to my judgment, 
is- aoe hundred feet." The car ran one hundi-ed feet under 
brakes with a slight application. "They were applied." The 
■Dt» track was not upset, the left front wheel was against 
the track. He heard no alarm sounded. The rear wheels 
of the attto truck were across the east rail of the track. 
He i^aees the aecideBt at Rouah Alley and he says there is 
a slight down grade from Broadway to Roush Alley. 

The fe4k»wing appears in hia examination: "Q. Was 
there anything there that indicated to you ^vhethel■ or not 
tins Hiiotor truck had been pushed any by the trolley car, 
or couldn't yott tell that? A. I could not swear to that, 
that it was pushed, but to the jar we got, they both was 
ptBshed. The car was poshed back and I am pretty sure 
the treUcy car pushed the automobile back too." The trolley 
ear was pmbed back fvst between one and twelve inches. 
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The motorman had slightly applied his brakes one hundred 
feet away from the point of collision. 

"Q. Then as the trolley car struck the automobile it 
almost immediately stopped, did it? A. It gave a jar. Q. 
And stopped. A. And the motoiman, opei'ator, applied 
his brakes. Q. I mean when it struck the car. You said he 
had slightly applied his brakes about one hundred feet away. 
A. Yes, sir. Q. When the cai- strack the automobile did 
you feel the impact? A. She give a jar and then the motor- 
man applied his brakes. Q. And stopped? A. Yes, sir. 
Q. iLet us go back to the one hundred feet. You said re- 
peatedly that the motorman in running this one hundred 
feet was applying his brakes? A. Slightly. Q. That is, 
by applying them you mean he. was under control of the 
car? A. He was applying the brakes slightly to go around 
the comer, as he generally did. Q. And by the time he 
reached the intersection of Roush Alley and the street, what, 
speed was he making? A. He did not lose much 
speed with applying his brakes. Q. But he did reduce the 
speed somewhat, did he not? A. Sure. Q. Would you 
tell us how much he reduced it? A. Might have reduced 
it between, my judgment, between four and seven miles 
per hour in applying .his brakes. Q. You saw him apply 
the brake in ttiis way? A. No, sir. Q. You did not? A, 
No, sir. Q. How do you know he was applying it then? 
A. Through his application of the brake. Q. You felt 
that? A. Yes, sir. My experience teaches me that. Q. 
What was that? A. My experience teaches me that, by 
handling air brakes. Q. You had no experience as a motor- 
man? A. I had experience handling the air biake. Q. 
Where? A. On the railroad. Q. On a railroad engine, 
but none on a trolley car? A. No, sir. Q. At any rate, 
you heard him apply the air brake? A. 1 heard him and 
I felt it." But he did not see the motorman apply the 
brake. Did not see the motorman at all ; did not look at 
hint. 

Rev. Edwin H. Smoll, who lives about ninety to one hun- 
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dred feet north of the place of the accident, saw the auto 
truck coming about twenty-five feet north of his house 
and in a few seconds heard the crash of the accident. He 
indicates Roush Alley as the place of the accident, and 
he went to the scene at once and found the motor truck 
in front of the trolley car. He saw automobiles pass trolley 
cat's alon^ there on both aides of the street. Dock street 
makes a very slight turn between Berger Street and Roush 
Alley and at Roush Alley is another turn, but that is not 
very much either. 

Emanuel Yeich, a witness for the plaintiff, was ai'ound 
twenty or thirty feet south of Roush Alley and said there 
is ample room there to pass between the track and the curb- 
stone. Dietrich's knowledge of all conditions, and that a 
trolley car might be expected to come along there about 
the time that he got on the track, required him to make 
way for it by getting off the track in plenty of time, and 
yet he ran in an indifferent nunner about six hundred feet 
until he saw the lights on the trolley car. He had identy 
of room on either side of the track and there is no evidence 
in the case that any traffic regulations forbade his turning 
off the track to the left side. There is no evidence 
that any thing on the left side obstructed or inter- 
fered with his turning there. There is no evidence in the 
case to show that Roush Alley is a stopping place for trolley 
cars. There is no sufficient evidence to show that the trolley 
crack, or tiie paving between the rails, was improperly con- 
structed, or that either was in a neglected state of repair. 
There is some evidence both by the plaintiff's own admission 
and by the testimony of one of the physicians, whom he 
called as a witness, that he may have been under the influ- 
ence of some alcoholic drink before and at the time of the 
accident And from all the evidence, the motorman seems 
to have been in his place and attentive to his duty. He 
seems to have applied the brakes of his car when he was 
one hundred feet away from the place of the accident, and 
to have had his car under such control as to have stopped 
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it inunediately when he collided with the automobile. So 
far as his own personal safety was concerned, Dietrich saw 
the risk before him and remained in his seat to test it. 
I fail to see where the proofs in this case, or all the fair 
inferences that may be drawn therefrom, tend to establish 
any neglect of duty on the part of the defendant 

AND NOW JULY 25, 1921, the motion to strike off 
the compulsory nonsuit is overruled, and the prothonotary is 
directed to enter judgment in favor of the defendant upon 
payment of the jury fee. 



Central B. & L. Assn. vs. Moore, et al. 



Contending claims for stock in Building & Loan Associa- 
tion - Issue. 

When it is shown that there are contending parties for shares 
of stock in a building and loan association an issue will be directed 
to detennine the rightful owner. 
Bill in Equity. No. 5, November Term, 1918. 
W. M. Fausset for plaintiff. 
George Ellis and J. F. Whalen, for defendant. 
KOCH, J. July 25, 1921. 

William Moore, a resident of this county, died intestate 
on the 8th. of October, 1903, leaving to survive him his 
widow, Hannah, and five children, namely, the said Anna, 
Bella, Edward, Smma and Albert No letters of adminis- 
tration were taken out on William Moore's estate at that 
time. In February, 1906, five shares of capital stock of said 
association were taken in the name of Emma Moore, but 
some time subsequent thereto the christian name of Emma 
was cancelled and the name Anna was written above on the 
receipt book. Both names appear to have been written by 
the late Doctor P. K. Filbert of Pottsville, who was secre- 
teiry of the association and who died over four years ago. 
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Hannah Moore, the mother of these Ave children, died in- 
testate December 25, 1914. Before the said five shares of 
stock matured the building association was notified by Bella, 
Emma, Albert and Edward not to pay the matured value 
of said five shaies of stock to Anna Moore, claiming they 
were the property of Hannah Moore, deceased and that they 
were not the property of Anna Moore. When the shares 
matured on the 26th of July, 1917, Anna Moore claimed 
their cash value, to wit. One Thousand dollars, and later 
brought an action of assumpsit in our court of common pleas 
in her name against the said association to No. 360 May 
Term, 1918. Being thus conf i<onted with the rival claimants, 
the association filed its bill in equity offering to pay the 
money into court and praying that an ordei- to that effect 
might be made, and asking for a decree to oblige the rival 
claimants to interplead together, and, further, for a restrain- 
ing order by injunction against Anna Moore to prevent her 
from further prosecuting her suit at law, as well as a re- 
straining order against Bella Griffiths, Edward Moore, Emma 
Wise and Albert Moore. After said bill was filed, Albert 
Moore took out letters of administration on the estate of 
his deceased father, William Moore, and also on the estate 
of his deceased mother, Hannah Moore, and the bill in equity 
was then amended so as to add the two estates thus repre- 
sented as pai-ties defendant. Anna Moore filed her separate, 
individual answer to the bill of complaint, as well as to the 
amendments thereto made, and her four brothers and sisters 
together filed an answer to the original bill. Edward, Emma, 
Bella and Albert in their joint answer, (and they are a11 
represented by one and the same solicitor) inter alia, say, 
"These defendants are advised, verily believe and hereby 
aver that the proceeds of the said shares of stock In the 
Central Building Association belong either to the estate of 
Hannah Moore, who died December 25, 1914, or to the es- 
tate of William Moore, their deceased father, who died Octo- 
ber 8, 1903, or to Emma Moore in whose name the shares 
were taken." The shares matured on the 26th. of July, 1917 
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and carried interest from the 1st of August, 1917, We 
directed the plaintiff to pay into court the sum of one thou- 
sand dollars with interest from the 1st of August, 1917, less 
the costs accrued in this suit up to that time, and further 
directed a writ of injunction to issue restraining Anna 
Moore from further prosecuting her suit brought to No. S60 
May Term, 1919, and likewise restraining Emma Wise and 
Albert Moore, as administrator of the estates of his father 
and mother, from commencing any action at law, and we 
directed "that the rival claimants of said fund present in 
open court the evidence under which they respectively ex- 
pect to support their claim," and a day was fixed for the 
purpose. At the hearing no sufficient evidence was offered 
to show that any money belonging to the estate of William 
Moore, deceased, was at any time paid on the five shares 
in question, and, therefore, we will regard that estate as 
not entitled to become a party to any issue in interpleader 
The claim of Anna Moore is supported by her own positive 
testimony and by some corroborating circumstances. She 
testified that the receipt book should have been made in her 
name originally; that she provided the money for tiie first 
p^ment and for all subsequent payments, and that the 
money so paid was her own. Emma Moore was married 
on \he 26th of May, 1906 to a man by name of Wise. She 
never knew anything about said five shares of stock in the 
building association until after her mother's death. Mrs. 
Wise lives at Lykens, Dauphin County, but got to her moth- 
er's home in Saint Clair several times a year, whilst the 
mother was living. It appears that Emma Wise never paid 
anything either directly or indirectly in the building asso- 
ciation. 

Mrs. Ann Griffiths, an old woman of about eighty years, 
testified that she got the saving fund book for these five 
shares and gave it to Mrs. Moore, whose name she believes 
was Anna. According to her testimony Mi-s. Moore gave 
her the money to get the book. Mrs. Griffiths procured four 
books, one for herself, one for her daughter, one for her 
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son and this one. She testified that she got hers first and 
tliea told Mrs. Moore about it and Mrs. Moore gave her the 
money and told her to get the book, and when she got the 
booh the name of Emma was on it and not either Hannah oi 
Anna. Mrs. Griffiths' recollection appears somewhat indis- 
tinct, but she says that Mrs. Moore told her to take out 
the book in Ehnma Moore's name and that was the name 
tiiat was written on the back. Mrs. Gritfiths also testified 
that she paid the saving fund a number of times on this 
book and that Mrs. Hannah Moore gave her the money to 
make the payments. 

When Albert Moore, who represented both the estates 
of his father and mother as administrator of each of them, 
took the stand he testified most positively that he knows 
that those five shares were taken out for Emma, "for her 
future;" that his mother had said so, "and that they were 
actually taken out in Emma's name." Emma was single 
and was living out but the mother took the shares in her 
name and in her behalf and told the family so. This posi- 
tive testimony of Albert Moore, as the respresentative of 
the respective estates of his father and mother, ought to 
exclude him from the controversy, so far as the interpleader 
proceeding is concerned. No evidence in the case shows any 
basis for a claim by Bella Griffiths, Edward Moore or Al- 
bert Moore, individually. We will, therefore, make Anna 
Moore and Elnrnia Weiss contending parties to the inter- 
pleader issue. 

AND NOW JULY 25, 1921, after heai-ing all the par- 
ties and upon due consideration of the premises, it is or- 
dered and decreed that an issue of interpleader be framed 
by counsel for the respective parties between Anna Moore, 
as plaintiff and Emma Wise, as defendant, for the deter- 
mination by a jury in the court of common pleas of the 
question as to which of these respective claimants is en- 
titled to the fund heretofore ordered to be paid into court 
in this case, the costs accrued in. taking the testimony in 
this case to follow the verdict in the interpleader issue. 
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Bakei- vs. Phila. & Reading C. & I. Co. 



Act of June 7, 1907, P. L. 440 - Coal dirt or culm - 
Equity - Equity Rule 17. 

The act of June 7, 1907, P. L. 440 requires the court to determine 
the question of jurisdiction in an equity proceeding before further 
action may be taken. 

Coal dirt or culm is personal property and a court of equity 
rarely takes cognizance of the misappropriation of, injuries done to 
or threatened against personal property, especially wnere the lack 
of financial responsibility is not averred. 

Equity Rule 17 abciished the combination clause, interrogatories 
and averment of want of remedy at law, formerly required in a bill 
in equity. 

Bill in equity. No. 1, July Term, 1921. 
G. F. Brumm for plaintiff. 
J. F. Whalen, for defendant. 
KOCH, J. July 25, 1921. 

The plaintiff avers that he owns certain large coal or 
culm banks located upon a numjser of lots in Donaldson, 
Frailey Township. Contemplating to take the coal out of 
said banks for the purpose of marketing the same, on the 
14th. of At>ril, 1921, he erected upon said banks a small 
building to be used as temporary living quarters and a tool 
house during the progress of his operation. After he had 
completed said building and was in peaceful possession of 
occupying the same, he was set upon at about 10 :30 o'clock 
in the night time by a niiraber of armed men w4io repre- 
sented themselves as special Philadelphia and Reading Coal 
and Iron Police, and he was forcibly ejected from tiue iwem- 
ises, and the said building was demolished and carried away. 
He avers that the said ejectors entered upon said banks 
and as an armed guard prevented the complainant's return 
to the banks, and that by relays of armed men his return 
to the banks is still being prevented. The plaintiff also 
avers that the defendant has no warrant or authority for 
entering upon said banks or for preventing him from oc- 



oyGoo»^lc 



4W Baker ys. Phila. & Reading C. & 1. Co. 

cupyine or using the said coal or culm as he sees fit. The 
prayer of the bill is for an injunction. 

The defendant has demurred to the bill, and for causes 
of demurrer avers as follows : 

"1. The bill does not state how Harry Baker became 
the owner of the culm banks referred to therein or how 
his title tliereto was acquired, or that he owns the ground on 
which the culm banks are located. 

"2. It does not appear from the averments in the 
bill of complaint that the complainant has not an adequate 
remedy at law, or that he will sustain irreparable injury. 
There is no allegation of irreparable injury. 

"3. If complaint was forcibly ejected from the prem- 
ises he has a remedy at law for such forcible ejection. 

"4. The bill is not sufficient to warrant the granting 
of an injunction. 

"5. The bill of complaint does not set forth sufficient 
to warrant equitable relief. 

"6. A court of Equity will not interfere by injunction 
on a bill whose averments are as meager as those in the 
present bill in equity. 

"7. The bill of complaint indicates clearly that an ade- 
quate remedy at law exists. 

"8. The bill of comiplaint does not aver that the de- 
fendant is not financially responsible." 

The demurrer clearly raises the question of jurisdiction 
in this case in a oourt of equity and the Act of 7th. June, 
1907, P. L. 440, obliges us to decide that question in limine. 
For, in effect, the demurrer avers "that the suit should have 
beoi brought at law," although no averment in the demurrer 
is couched in those words. 

The ownership of the lots upon which the culm is located 
is not made to appear. The complainant nowiiere in his 
bill of complaint makes any averment of title to the lots in 
himself; nor does he show by what right he entered upon 
the lots and erected thereon the building referred to. He 
fails to name any of the persons who ejected him and de- 
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moliahed his building. Nor does he dii-ectly aay that the 
defendant company by its officers, agents or employees 
committed the wrong comiplained of. He only complains 
that the men who did the injury represented themselves 
"as special Philadelphia and Reading Coal and Iron Police." 
He does not aver that they wei'e or are such police, or 
that they were or are, acting under and by the direction of 
the only defendant named in this case, to wit, The Philadel- 
phia and Reading Coal and Iron Company, which in its de- 
murrer avers that it can show it is not the party who did 
the acts complained of in the Bill of Equity. 

The complainant ought to show some right of entry 
upon the lots described in his bill of complaint. His bill 
leaves us wholly in the in the dai'k on that subject. When 
he presented his bill, together with two injunction affidavits 
and an injunction bond, and asked us to restrain the de- 
fendant "by writ of preliminary injunction until hearing 
and perpetually thereafter fi'om maintaining the aforesaid 
guard of special police," we declined so to do, stating verb- 
ally our reasons therefor, but we directed a rule to issue 
to the defendant to show cause why a writ of preliminary 
injunction should not be issued. The complainant's right 
to the order prayed for did not appear to be clear to us, 
and it is only in a clear case that a chancellor should make 
a restraining order. Minnig's Appeal, 82 Pa. 373. For 
ought we know the plaintiff may have no right of entry 
whatever upon the lots in question, and, if he has none, then 
the owner of the lots may prevent his entry upon the land 
and may take down and remove therefrom whatever the 
plaintiff unlawfully erects thereon, if no breach of the peace 
be committed in such taking down and removal. An owner 
of land is not obliged to stand silently by and let a stranger 
enter upon his land to do as he pleases there. It may have 
been in the exercise of such right that the real owner of 
the Donaldson lots personally employed special police to do 
for him what he hesitated or feared to do himself. 

Now, if perchance, the plaintiff owns the lots, as well 
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as the culm banks, and several persons have entered upon 
and taken and hold possession thereof, under a claim of 
right and title or othei-wise, an action of ejectment offers 
an adequate remedy at law. Whereas, if Uiey have com- 
mitted only ceitain acts of trespass the common pleas offers 
an ample remedy for that; and the criminal court is not 
without cognizance in an action in the form of forcible entry 
and detainer or malicious mischief, to punish those offences. 

If this case is intended to try the title to the coal bank, 
the plaintiff has mistaken his remedy. Coal dirt or culm 
is pei'sonal property; The Lehigh Valley Coal Company v. 
Wilkes Barre and Eastern Railroad Company, 187 Pa. 145, 
and a court of equity rarely takes cognizance of the mis- 
appropriation of, injuries done to,' or threatened against 
pei^onal property, especially where the lack of financial i-e- 
sponsibility is not aveiTed. See Kramer v. Slattery, 260 
Pa. 234 and 13 Schuylkill Legal Record, 002. If the plain- 
tiff owns the culm but not the land upon which it is lo- 
cated, and he has no lawful right to enter the land to re- 
move culm, he still has a right to arrange with the owner 
for permission to enter the land for the purpose of remov- 
ing the culm, and if the owner should i-efuse permission 
upon request made, under proper conditions, such refusal 
would be evidence of conversion, and an action of trespass 
(foimerly trover) would lie to recover the value of the culm, 
Lehigh Valley Coal Company v. Dock, 62 Pa. 232. Nor 
does one lose title to peisonal property just because that 
property may happen to be located on another's land. Rus- 
sell V. Howe, 30 Superior Court, 591. 

If parties playing at ball were to bat the ball into an- 
other man's garden or grain field, the owner's title to the ball 
would not be lost thereby, nor would the title to the ball 
pass to the owner of the garden or the field, and if the 
owner of the gaiden or the field arbitrarily refused the 
owner of the ball permission to recover the ball, or refused 
to give up the ball, it would be evidence of conversion, and 
an action would lie to recover the value of the ball. Surely, 
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the owner of the ball could not obtain an oi-der from a 
court of equity to restrain the owner of the garden or the 
field, were the latter owner to thi'eaten to prevent the foi'ra- 
er owner from entering the garden or the field, without the 
latter owner's consent. 

I consider the second cause of demurrer as futile, be- 
cause the 17th. Equity rule says, concerning structure of 
a bill in equity that, "The combination clause, the inter- 
rogatories, and the allegation of want of remedy at law 
jmd similar averments shall be omitted." Therefore, it was 
not necessary that the plaintiff allege the want of an ade- 
quate remedy at law, or that he will sustain irreparable in- 
juiy. As in the case of Kramer v. Slattery, 260 Pa, 234, the 
subject matter of the bill in this case relates to cuhn or 
coal dirt and not real estate, and it is, therefore, not prop- 
erly cognizable in a court of equity. Therefore, we shall 
make an order conformably to the requirements of the Act 
of 7th June, 1907, P. L. 440 and certify the case over to 
the common pleas. 

AND NOW JULY 25. 1921, it is decided that the suit 
in this case should have been brought at law, and the case 
is hereby certified to the law side of the court, at the costs 
of the plaintiff. 
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Certiorari - Act July 9, 1901, P. L. 614 - Act 1810, 5 Sm. 
L. 172 - Shall and may - Act Maieh 21, 1806. 

The act of July 9, 1901, P. L. 614 requires a constable to serve 
a Bummona upon a corporation by handing a true and attested copy 
thereof at any of its offices, depots or places of business, to its 
a^nts or persons for the time being in charge thereof. If upon 
inquiry thereat the residence of one of said oflicers within the county 
is not ascertained, or if from any cause an attempt to serve at the 
residence given has failed and the return must conform thereto. The 
act of 1810, 5 Sm. L. 172 requires that the court shall, at the term 
to which the proceedings of the justice of the peace are returnable 
in pursuance of writs of certiorari determine and decide thereon; such 
requirement is merely directory and not mandatory; the word "shall" 
means "may." 

The act of March 21, 1806 provides that where a duty is enjoined 
or anything directed to be done by any act of assembly directions 
of the act shall be strictly pursued and in such instance the word 
"shall" means "must." 

Certioraj'i. No. 283, November Tei-m, 1920. 
J. O. Ulrich, for plaintiff. 
Roads & Roads, for defendant. 
KOCH, J. March 21, 1921. 

Four reasons are assigned in support of the rule. They 
are as follows :- 

"1. The record does not show service of the certiorari 
upon the justice within five days after it was issued. 

"2. The exceptions filed by the plaintiff in error are 
not specific. 

"3. The exceptions do not state whether service could 
have been made as set foith in the exceptions. 

"4. The plaintiff in error failed to have the matter rais- 
ed by the exceptions detennined by the court at the Novem- 
ber term as required by Section 25 of the Act of 1810, 5 Sm. 
L. 172." 

The original writ is dated 25th. October, 1920 and on 
its face, immediately below the signature of the prothono- 
tary, shows the written acceptance by Squire Heffner next 
day. Hence, the first reason fails. 
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Only one exception was filed by the plaintiff in error, 
reading as follows :- 

"1. The said record shows that summons was 'served 
on defendant by Constable Hogan Oct Ist, 1920, by handing 
a true and attested copy thereof to L. C. Clouser tn charge 
of the defendant's place of business at Pottsville, Sch, Co., 
Pa." The said seiTice is defective for the reason that it, was 
not made in accordance with the requirements of Section ,1 
"Second (e)" of an Act approved July 9, 1901, P. L.,.614, 
relating to the service of certain process in actions at law, 
etc." 

The exception is specific and the second reason must fail. 

A comparison of the language in which the return Mf 
the service of the aummons is put when compared with the 
language in Section 1, Sub-division "Second" (e) of the act 
referred to will show whether "the said service is defective 
for the reason that it was not made in accordance witii the 
requirements of the said act. The exception might.be 
more specific if it pointed out the particular requirements 
in which the service is defective. But, nevertheless^ it can- 
not be said that the exception is not specific. 

Nor is the third exception of any avail to the defendant 
in error. 

The justice of the peace certified his transcript on 
the 30th. of October, 1920 and it was filed in court on 
November 4th, 1920. The defendant's exception was filed 
on the 29th. of Novemlber, 1920. The 25th. section of the 
Act of 1810, 5 Sm. L. 172, inter alia, provides that, "•*♦•* 
thecourtshall.atthetermtowhichtheproceedings of justices 
of the peace are returnable in pursuance of writs or cer- 
tiorari determine and decide thereon," Flac. 78, 2 Puid., 
1451. Under Rule thirteen the defendant in error could have 
entered a rule of course upon the plaintiff in error to file 
his exceptions earlier than they were filed. But they were 
filed, nevertheless, in time to dispose of the case at the 
November Term of court, and it lay within the power of 
the defendant in error, as well as the plaintiff in error, 
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to call the matter up for disposition by the court. In fact 
the defendant in error had a greater interest in the earliest 
dispositian of the case. It is not the duty of the coui-t 
to keep track of the record and to see to it that proceeding 
.are disposed of at the earliest possible date. It is counsel's 
duty to take the necessary steps to get a case into the 
court's hands. Therefore, the word "shall" in the act of 
1910 is merely directory and not mandatory. "The word 
'shall' when used by the legislature to the court is usually 
a grant of authority and meiuis 'may) ;" Becker v. Lebanon 
Street Railway Company, 188 Pa. 484, 496. "The word 
'shall' may be held to the merely directory when no ad- 
vantage is tost, when no right Is destroyed, or when no 
benefit is sacrificed, either to the property or the individual 
by giving it th^ construction ; but, if any right to any one 
depends upon giving the word the imperative construction, 
the presumption is that the word was used in reference to 
such right or benefit. But, where no right or benefit to any 
one depends upon the imperative use of the word it may 
be heJd to be directory merely." 7 Words and Phrases, 6468. 
For the foregoing reasons the rule must be discharged, 
but, at the time of tiie argument, counsel on both sides 
argued the exceptions of the plaintiff in error so fully as 
to warrant our disposition of it at this time. The Act of 
July 9, 1901, P. L. 614, relates to the service of certain 
process in actions at law. The first section provides how 
the writ or summons is to be served by the sheriff and 
paragraph (e) in subdivision second shows how the writ 
shall be served upon a corporation, a pai-tnership limited, 
or a joint stock company, to wit;- "(e) By handing a tine 
and attested copy thereof, at any of its offices, depots or 
places of business, to its agents or person for the time 
being in charge thereof, if upon inquiry thereat the resi- 
dence of one of said oflficers within the county is not as- 
certained, or if from any cause an attempt to serve at the 
residence given has failed." The sixteenth section of the 
said act, inter alia, provides, that, "Writs issued by any 
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magistrate, justice of the peace or alderman shall be served 
in the county wherein they ai'e issued, by the constable or 
other officer therein to whom given for service, in the same 
manner and yfith like effect as similar writs are served by 
the sheriff when directed to him by the proper court." The 
return of service by the constable endorsed on the sum- 
mons in this case is as follows:- "Served the within writ 
Oct. 1, 1S20, upon within named F. A. North Co. in Pottsville 
at the place of business by handing a true and attested 
copy thereof to L. G, Clouser, salesman in charge of busi- 
ness." The return does not show that the constable made 
inquiiy at the office to ascertain the residence of one of 
the officei's and that having made such inquiry an attempt 
to sci"vc at the residence failed from some cause. Service 
can only be made at any of the defendant's offices, depots 
or places of business by handing a true and attested copy 
of the summons to the defendant's agents or person for the 
time being in charge of such office, depot or place of busi- 
ness, if upon inquiry at such office, depot or place of busi- 
ness the residence of an officer within the county is not 
asceilained, or, if after such ascertainment, service at the 
residence failed from any cause. So far as the service in 
this case is concerned no one can say that such inquiry was 
mlade or that any attempt was made to serve an officer at 
his lesidence within the county. Without proper service 
the justice of the peace was without power to proceed with 
Uie heai-ing in the absence of the defendant or its repre- 
sentative. Act 21st. of March, 1806 provides that where a 
duty is enjoined or anything directed to be done by any 
Act of Assembly directions of the act shall be strictly pur- 
sued and in such instance the word "shall" means "must." 
Election Cases, 65 Pa. 20, 41. It was, therefore, necessary 
to make service and the return thereof strictly in accordance 
with the provisions of the act of 1901. White v. Heyl & 
Patterson, 15 D. R. 634 ; Haynes v. New York Central & 
Hudson River Railroad Company 15 D. R. 970 ; Hoefling v. 
Pelican Mutual Life Insurance Company, 28 D. R. 117. 
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AND NOW MARCH 21, 1921, the rule is discharged, 
the exception is sustained, the judgment is reversed and the 
proceedings are set aside. 



Cieai-y vs. Guzzinsky 



Landlord and tenant - Holding over - Lease for definite 
period. 

When a landlord suffers his tenant to remain in possession after 
the expiration of a tenancy and receives rent from him a new ten- 
ancy from year to year is established and, in the absence of a new 
agreement, the tenant hold the premises subject to all the covenants 
in tiie original lease. 

When a lease is for a definite period and the tenant holds over, 
the landlord may treat him as a tenant by sufferance and turn him 
out without U ree months notice, previous to the end of the period- 
Affidavit of law. No. 463, September Term, 1920. 
M. J. Ryan, for plaintiff. 
J-. H. Garrahan, for defendant. 
KOCH, J. May 2, 1921. 

' PLirauant to the tenns of a written lease made the 
first day of April, 1914, Guzinsky took possession of a cer- 
tain store room and dwelling house situate in the borough 
of Mahanoy City and belonging to the plaintiff. The lease 
was for a term of one year from the first of April, 1914 to 
the first of April, 1915. It contains the following covenant: 
'The said lessee shall give ninety days notice previous 
to the expiration of the said term of his intention to remove, 
mid ninety days notice previous to the expiration of said 
termi being given by him to quit the premises, he shall, at 
the expiration thereof, deliver unto the said lessor, or his 
assigns, peaceable possession of the same, in the same good 
order and condition as when he took possession thereof, 
common wear and unavoidable accident by fire excepted. 
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In default of notice aforesaid, this agreement shall be con- 
sidered as renewed for the succeeding term of one year." 

Guzinsky remained in possession of the property until 
on or about the 24th. of August 1920, when he vacated the 
premises and "took and removed therefrom shelving used 
as a part of the said premises and as fixtures thereto and 
which belonged to the plaintiff and were part and parcel 
of the demised premises at the time of the demise," ac- 
cording to the plaintiff's statement which was filed in this 
case. The plaintiff further avers in his statement "that 
the said shelving was installed by the plaintiff and owned 
by the plaintiff and that its value, in place, was One Hun- 
dred and forty-eight dollai's, for which he now sues. 

The question of law raised by the affidavit of defense 
is that the above quoted covenant from the lease "was not 
operative at the time of the alleged taking of the personal 
property, to recover the value of which this suit is brought," 
and, therefore, that there is no breach of an express cove- 
nant in this case. The defendant states the question thus: 
"The plaintiff cannot recover in the suit at bar for the rea- 
son that the statement of claim does not set forth an ex- 
press contract between plaintiff and the defendant to pay 
the alleged value of said personal property therein men- 
tioned, and it does not set forth any facts, conditions or 
circumstances from which a contract could be implied in 
law." 

"When a landlord suffers his tenant to remain in pos- 
session after the expiration of a tenancy and receives rent 
from him, a new tenancy from year to year is established. 
And if no new agreement be entered into, the law will pre- 
sume, in the silence of the parties, that the tenant holds 
the premises subject to all such covenants contained in the 
original lease as apply to his present situation." Phillips v. 
Monges, 4 Wharton, 226, 229. 

In Diller v. Roberts, 13 S. & R., 60, the syllabus says, 
"Generally speaking, where a tenant holds over after the 
first year, the law implies an agreement by him to pay the 
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same rent, and at the same time, which he agreed to the 
first year. But if the lease for the first year contains many 
collateral matters, on each side to be performed, that can 
only be performed in the first year, it does not follow, that 
the law implies an extension of it to the second year." 

In Hemphill v. Flynn 2 Pa. 145, we read, "The de- 
cisions are, that where a lease is for a definite period, and 
the tenant holds over, the landlord may treat him as a 
tenant by sufferance, and turn him out without three months 
notice, previous to the end of the period. But it is a differ- 
ent question, whether, in case the tenant holds over, in such 
case, the landlord has not the option to treat him as tenant 
for another year, under the same term? as the former lease 
so far as applicable. There seems to be both reason and 
authority to show that he may." And we further read that 
"•*** when a landlord suffers a tenant to remain in pos- 
sesson after the expiration of the tenancy, and receives rent 
from him, a new tenancy from year to year is established : 
and if no new agreement is entered into, the law will pre- 
sume a new agreement is entered into, in the silence of the 
parties; that the tenant holds the pr^nises subject to all 
such covenants contained in the original lease as apply to 
his present situation." 

In Hoilis vs. Bums, 100 Pa. 206, 209, the court said, 
"If the lessee enters as a tenant by the year and holds over, 
it is optional with the landlord, either to treat him as a 
tenant from year to year, or as a trespasser; Hemphilll v. 
Flynn, 2 Barr. 144." And the court goes on to say furUier, 
"When, however, we are deaUng with the question of an im- 
plied renewal of a tenancy, all the terms of the former lease 
must be considei-ed. The purpose is not to make a new lease 
essentially different; but to continue the former so far as 
its terms may be applicable. In its very nature the implied 
renewal of a lease assumes the continuation of its charac- 
teristic features. Hence, if a landlord elect to treat one 
holding over as a tenant, he Uiereby affirms the form of 
tenancy under which the tenant previously held. If that 
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was a tenancy by the month it will presumptively so con- 
tinue. The landlord cannot impose a longer term; nor one 
radically different from the former." See also Laguerenne 
V. Dougherty, 05 Pa. 45. 

Where a tenant holds over he holds subject to all the 
covenants of his lease so far as they are applicable. Cove- 
nants that are not applicable cease to exist under the con- 
tinued tenancy. Pollnmn v. Morgester, 99 Pa. 611. 

In the case before us the defendant held over under all 
the covenants of his lease, one of which covenants bound 
him to surrender possession of the premises "in the same 
good order and condition as when he took possession," and, 
if he failed therein, it was in violation of an express cove- 
nant in the lease, under which he is liable in an action of 
assumpsit, because an action of covenant no longer lies. 
See section 1, Act 25th May, 1887, P. L. 271. The lease 
describes the property leased as "A certain store room and 
dwelling house," and the shelving which was removed there- 
from by the tenant is alleged to have been "used as a part 
of the said premises and as fixtures thereto." Therefore, 
the removal of the shelving was in direct violation of an ex- 
press covenant in the lease, and the suit here is based upon 
a breach of that covenant to recover the damage done to the 
store room by the removal of the shelving, which, in place, is 
alleged to have been of the value of One hundred and forty- 
eight dollars. In her statement the plaintiff avers, "That 
the total value of said shelving and moulding and the nec- 
essary labor to erect and install the same amounts to One 
hundred and forty-eight ($148.00) dollars." This is but 
a mode of clearly expressing the damages sustained by the 
plaintiff through the defendant's breach of his express cove- 
nant, because he did not leave the property in the same order 
and condition as when he took possession thereof. The 
plaintiff's statement is most explicit as to the covenant and 
the exact breach thereof with the resulting damages, and 
the defendant should make answer to the facts, if he can 
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make answer thereto. 

AND NOW MAY 2, 1921 the question of law raised 
is decided against the defendant, and he may file a supple- 
mental affidavit of defence to the averments of fact in the 
statentent within ftfteen days. 



Stabinsky vs. King 



Practice act 1915, section 9 - Practice as to defective 
statements. 

A statement of claim which does not allege whether the contract 
sued upon was oral or in writing does not conform to the practice 
act of 1916 and the defendant should move to strike it from the 
record instead of Betting up such defect in tui affidavit of defense. 

Affidavit of defense. No. 166, January Term, 1921. 
A. D. Knittle for plaintiff. 
E. D. Smith for defendant 
KOCH, J. March 21, 1921. 

On the 15th. of November, 1915 Julian Zelasko by writ- 
ten aiticles of agi-eement leased a hotel in Minersville to 
Constance Stabinsky for a period of five years. Zelasko alone 
signed the agreement. Six days after leasing the property 
Zelasko died, and Johanna Zelasko King became the execu- 
trix of his last will and testament. Constance Stabinsky 
died on the 14th day of October, 1918 and the plaintiff's 
statement of claim says :- 

"6. That after the death of Constance Stabinsky, by agree- 
ment with Johanna Zelasko King the executrix of the estate 
of Julian Zelasko, the license formerly held by Constance 
Stabinsky was transferred to Eva Stabinsky who held the 
license and premises under the same terms of the agree- 
ment as Julian Zelasko and Constance Stabinsky and made 
part hereof and numbered exhibit one." 
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Under terms of the agreement Stabinsky paid Zelasko 
$1800 for certain liquors and in consideration of the trans- 
fer of the license together with the good-will of Zelaako. 
We find this stipulation in the agreement :- 

"At the end of the said term of five years named in 
the above lease the party of the second part hereby agrees 
to transfer, assign and deliver unto the party of the first 
part said license, good will, etc., upon the payment by the 
said pai-ty of the firat part of Fifteen hundred ($1500.00) 
dollars, unto the said party of the second part." 

This present suit is brought to recover said Fifteen hun- 
dred dollars. 

The affidavit of defence raising a question of demurrer 
sets down four causes to -wit;- 

"1st. That the plaintiff's statement does not state 
whether the contract in suit was oral or in writing. 

"2nd. That the plaintiff's statement does not disclose 
a right of action in the plaintiff. 

"3rd. That the contract as alleged is impossible of per- 
formance. 

"4th. The perfomoance of the alleged contract is un- 
lawful and against public policy." 

The fh^t matter set down is not a cause for demurrer. 

The ninth section of the "Practice Act nineteen fifteen," 
P. L., 484, inter alia, provides that, "The statement of claim 
shall be as brief as the nature of the case will admit. In 
actions on contracts it shall state whether the contract was 
oral or in writing," If the pleading does not conform to the 
provisions of the said act, the court upon motion may strike 
from the record such pleading and may allow an amendment 
or new pleading to be filed upon such terms as it niay direct. 
Section 21st. The first question, therefore, is not a ques- 
tion of law to be raised as if by demurrer; it is a ques- 
tion of practice and should have been the first step to be 
taken by the defendant. If the agreement under which Eva 
Stabinsky had the license transferred to herself is in writ- 
ing such fact should be made known in the plaintiff's state- 
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ment of claim and a copy of the agreement should be at- 
tached thereto. But if liie contract be oral, then the oral 
contract should be set forth as fully as may be in the plain- 
tiff's statement of claim. The question of law raised by the 
affidavit of defence must await the determination of a 
proper motion to strike off the statement made in accoi-dance 
with the provisions of the 21st section of the "Practice Act 
nineteen fifteen." It should also be made known in the 
statement of claim by what authority the executrix of the 
estate of JuUan Zelasko made the alleged agreement with 
Eva Stabinsky, in as much as upon Julian Zelasko's death, 
had he died intestate, the hotel would have passed to his 
heirs and not to the executrix of his last will and testament. 
The authority of the executrix to make the alleged agree- 
ment with Eva Stabinsky should be made to appear in the 
statement of claim. If after ^1 things have been done that 
should be done according to good practice and the real ques- 
tion of law intended to be raised at this stage of the case, 
be again raised, it can then be properly disposed of. There- 
fore, we will overrule the present so called affidavit of de- 
fence raising statutory demurrer without deciding, for the 
present, the real question intended to be raised by it. 

AND NOW MARCH 21, 1921, the question of law raised 
by the affidavit of defence is decided against the defendant 
without prejudice to raise the same question after the first 
so called cause of demurrer has been properly bi-ought be- 
fore the court and disposed of. 
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Mar Lin Water Co. vs. Lehigh Valley Coal Co. 



Rules of Court - Injunction - Pi-oceeding for condenmation. 

Rules of court have the binding force and effect of a ittatute and 
are to be complied with. 

Where a condemnation proceeding has been restrained by in- 
junction further action upon the same subject must wait until the 
equity proceeding is fully ended. 

Rule to amend. No. 247, March Term, 1921. 
G. F. Brumm, for rule. 
D. W. Kaercher, contra. 
KOCH, J. April 25, 1921. 

The basis of this rule is an order of court filed March 7, 
1921, which, without the caption, reads in full as follows:- 

"Now March 7, 1921, upon motion of Geo. F. Brumm 
atty. for plfF., the court grant a mle to show cause why 
an amended bond and an amended petition should not be 
filed in the above case. Returnable March 21, 1921. By the 
court." The order was made against defendant's objection. 

The defendant filed its answer to the rule and therein 
states numerous objections to it. Those objections may be 
I'esolved and briefly stated thus:- 

(a). The rule was not obtained in the manner pro- 
vided by our rules of court; 

(b). The Mar Lin Water Company is not authoiized 
to condemn or appropriate the defendant's land ; 

(c). The Mar Lin Water Company is now subject to a 
restraining order of this court sitting in equity issued to 
No. 3 March Term, 1921, enjoining plaintiff from condemn- 
ing the lands of the defendant, and 

(d). The amount of the bond is grossly inadequate. 

"In all cases not on trial in which it is sought to amend 
the record, a petition shall be presented to the court by 
the party seeking such amendment setting forth at length 
or in detail the amendment so desired, a copy of which pe- 
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tition and rule shall be served upon the opposing party, or 
his counsel of record, at least five days before the return 
day of the rule." Rule 3. "All motions must be in writ^ 
ing and, when based upon matters or facts appearing upon 
the face of the record, such matters and facts must be 
specified and set out in such motion." Rule 32, pai-agraph 3. 

Rules of court have the binding force and eflfect of a 
statute and are to be complied with. Act 16th June, 1836, 
section 21, P. L. 792 ; 1 Purd. 636, plac. 92 ; 2 Pepper & Lewis 
Dig. of Dec, Column 3123. 

We need not considei' the second list of objections to 
this rule, as the same have been resolved and stated by us 
above in (b). Nor need we now consider the reason indi- 
cated in (d>. That indicated in (c) should not pass unno- 
ticed. The plaintiff started this condemnation proceeding 
last February, and an order restraining it by an injunction 
issued out of the said court sitting in Equity to No. 3 of 
March Term, 1921. The injunction is still in force, await- 
■ ing the court's final disposition after full hearing had upon 
bill, answer and replication. The proceeding as begun is an 
attempt to condemn and appropriate 239.35 acres of the 
defendant's land in this county. The injunction arrested the 
proceeding and it should remain unaltered until the injunc- 
tion has been dissolved. The plaintiff's present rule is in- 
tended to allow it to file an amended petition to condemn 
only the surface of said 239.35 acres. If the plaintiff de- 
sires to so amend its record as to condemn only the surface 
instead of the entire estate of the defendant, it should wait 
until its path is made clear by the dissolution of the pending 
injunction, after which, if that happens, it may take such 
steps as it deems necessary to effectuate its present in- 
tention. 

AND NOW APRIL 25, 1921, the rule is discharged 
without prejudice however against the plaintiff taking such 
steps as it may deem necessary to amend its proceedings, 
when and if the injunction in the equity case now pending 
be dissolved. 
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ATTORNEYS AT LAW 

An assistant district attorney in charge ot a j^rand jury may 
add the name of a witness on an indictment, and summon htm be- 



fore that body. The mere fact that he did not make sure the wit- 
ness wouM give testimony hamifu! to defendant, doea not justify 
a conclusion that he acted with an improper motive; and this is 
especially the case where there is nothinj?- in the evidence to sliow 
that the officer acted from any evil or corrupt purpose. 

An assistant district attorney will not be disbarred because he 
took into the errand jury sworn notos of testimony in another case, 
to check up the test'mony to be taken where it appears that he be- 
lieved defendant to be innocent, and possibly desired the bill to be 
ignored, but there is nothing: to show that he was moved by a cor- 
rupt purpose. 

In disbarment proceedings, where there are several charges 
against the attorney, in the office of assistant district attorney, and 
the accused files an answer in which he avers that he did not mis- 
behave himself, such an answer does not Uirow open to investiga- 
tion everything that he may have done during the occupation of 
his office. 

Lawyers cannot be disbarred for breach of good taste, and while 
they may be disciplined for ethical mistakes, absolute disbarment 
in such cases can seldom be justified, and this is particularly so 
where the matter in quest'on is not contained in the written charges 
assigned as reasons for disbarment. 

A court may, of its own motion, institute proceedings for dis- 
barment. , 

The court may, in such proceedings, call and examine an at- 
torney, subject to his right of declining to answer any question which 
may incriminate him. 

In disbarment proceedings against an as-iiistant district attor- 
ney, the accused is entitled to the benefit of the rule that a public 
official, in the conduct of h's office, is presumed to have been actuated 
in every instance, by proper motives, until the contrary is shown. 

Duty of district attorney in proceedings before grand jury de- 
fined and explained. 

Where an order disbarring an attorney is reversed on appeal, 
the costs will be imposed upon the county. 

Haginnis's Case 216 

An attomey-at-law may be disbarred where it appears that he 
retained and used money which he had collected for a clienti and 
refused to return it when demand was made upon him. Tb% fact 
that the money was paid back before the rule for disbarment was 
acted upon, docs not wipe out the offense. 

The fact that a rule for disbarment is allowed to rest for five 
years, and the attorney suffered to continue his practice, is not 
ground for reversing the final action of the court in making the rule 
absolute. 

The statute of limitations has no application to such a case, 
nor does the delay amount to laches. 

An attomcy-at-law, who, in a public address, incites popular 
feeling against the judges for the purpose of interfering with a 
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An improper attempt to influence judicial action is never priri- 
leged. 

An attorney is an officer of the court, and when his conduct 
is in question, it is proper for a judge to interrogate witnesses. 

The matter of continuance is for the discretion of the trial 
court, and its refusal is not cause for reversal. 

The court has the undoubted right, in the exercise of a sound 
discret'on, to disbar an attorney for serious misconduct in court or 
out of court, and such right should be flrmly exercised, but with 
great caution and only in a clear case. 

The court has dscretionary power to reinstate an attorney after 
disbarment. 

WUhelm'H Case -.- 210 

ASSESSMENTS 

The law governing assessments of land for the purposes of tax- 
ation is statutory and neither the assessor, county commiBsioners, 
board of revision nor the courts, have authority to proceed in any 
other manner than as prescribed by the statutes. 

The act of July 27, 1842, P. L. 445 prescribes the assessor's oath. 

The assessor actually makes the assessment which continues un- 
til modified on appeal. 

The assessor may not divide a tract of land in several parts but 
must value each tract as a whole. 

All real estate should be assessed at its actual market value, at 
a uniform standard of value throughout the county. 

The actual market value of land means that price at which it 
would sell, to a bona' flde bidder, at a public sale, after full public 
not'ce. The act of April 19. 1889, P. L. 37 does not authorize one 
appeal for all the lands in one township, but a separate appeal must 
be flled for each assessment whereby one is aggrieved 

The acts of April 3, 1804, Sec. 1 4 Sm. L. 201 and March 28, 1906, 
Sec. 1. 4 Sm. L. 346 require the holders of unseated lands to furnish 
tl.e county conjmiasioners a statement containing a description of 
each and every tract so held, the name of the persons to wnom the 
original title from the commonwealth passed, the nature, number and 
date of such original title. 

If a tract of unseated land is divided by township lines each part 
thereof should be valued and assessed upon the acreage in the re- 
spective townships. 

When the market value of land has been ascertained it becomes 
f-c dufy of the court, on appeal, to fix the market value so that 
the ratio between its market and assessed value shall be the same as 
the ratio existing between the market and assessed values of all the 
real estate throughout the county. 

When the appellee offers in evidence the assessment made hy 
the board of revision and rests, a prima facie case is made out in 
favor of the assessment and the burden is upon the appellant to 
overcome it by the weight of evidence; if not overcome and it is not 
shown that the county commissioners, sitting as a board of revision, 
acted arbitrarily, or without sufficient reliable information and evi- 
dence in making the assessment, it will not be reduced by the court. 
In re Appeal of Alehrt Thompson ..,,. ,,,. 134 
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AUDITORS 

Where auditors find a sum stated due by a collector of taxes of 
a school district, and, m appeal from this finding, judgment is entered 
againet him, from wh'ch judgment no appeal is taken, and an action 
on his bond is brought more than six months after the judgment 
was entered, such judgment is conclusive of the liability of the sureties 
on the bond. 

Shifferstine vs. Sitler _ -. - 37 

BENEPiaAL ASSOCIATIONS 

Where an action is brought against a beneficial associal^on to 
collect a funeral benefit the defendant cannot set up as a defense 
that the deceased was in arrears in his dues or assessments when 
he was entitled to a sum for allowance for a disability in excess of 
such dues or assessments. 

Wiltiama vs. Independent Americans 6 

CERTIORARI 

The act of July 9, 1901, P. L. 614 requires a consUble to serve 
a summons upon a corporation by handing a true and attested copy 
thereof at any of its olTices, depots or places of business, to its 
agents or persons for the time being in charge thereof. If upon 
inquiry thereat the residence of one of said officers within the county 
is not ascertained, or if from any cause an attempt to serve at the 
residence given has failed and the return must conform thereto. The 
act of 1810, 5 Sm. L. 172 requires that the court shall, at the term 
to which Oie proceedings of the justice of the peace are returnable 
in pursuance of writs of certiorari determine and decide thereon; such 
requirement is merely directory and not mandatory; the word "shall" 
means "may." 

The act of March 21. 1806 provides that where a duty is enjoined 
or anything directed to be done by any act of assembly directions 
of the act shall be strictly pursued and in such instance the word 
"shall" means "must." 

Kapnwieiisky vs. North Co. 4»1 

CHURCHES 

1. Under section 7 of the Act of April 26, 1855, P. L. 323, 330, 
and its amendments, the trustees of a cnurch property ho!d but the 
legal title thereto the entire beneficial interest being in the congre- 
gation. 

2. A:1 the lay members of a church are entitled to vote upon 
questions relating to the control and disposition of. the church prop- 
erty. 

3. Nonpayment of dues will not deprive lay members of this right; 
so long as membership cont'nues, the right likewise continues. 

4. Not decided, whetlier, since the church property was purchased 
before the passage of the Act of May 20, 1913, P. L. 242, the "control 
and disposition of the lay members" must be "exercised in accordance 
with and subject to the rules, regulations, usag'es, canons, discipline 
and requirements" of the religious denomination with which the church 
is connected. 

5. Tliia court will not consider defects which might have been 
amended in the court below, had they been called to its attention. 

St. Jweirii'B Ulh. Roman C. C. Petition -... 375 
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CONSTITUTIONAL LAW 

An assistant district attorney is not a clerk within the meaning 
of article XVI, section 5 of the Constitution of Pennsylvania, pro- 
viding' that the amount paid a county officer and his clerks shall not 
exceed the aggregate amount of fees earned during the term and 
collected by such officer. 

An assistant district attorney is a public olTicer who performs the 
same functions as the district attorney. He prepares cases and tries 
them, comes in contact with the court and performs duties which are 
not usually pcrfonned by a clerk. He requires the same skill and 
learning as the district attorney, and when trying cases has inde- 
pendent control and direction of matters. He is a public officer and 
entitled to a full salary as provided in the Act of July 17, 1919, P. L. 
995. 

Maginnis va. Schlollman 384 

DECEDENTS ESTATES 

Where an account mingles principal, income, personal property 
and real estate confirmation will De refused. 

Estate of Margaret Sheetz 58 

A properly stated account should in the first instance contain 
the principal debit items, followed immediately by the discharges 
claimed, and if another account is embraced within the paper, it 
should be separately stated in a like manner. Any other method of 
stating accounts should not be approved. Mingling of administration 
and distribution in an account is in violation of our well-established 
practice. 

The filing of an account by a fiduciary is in the nature of a peti- 
tion to a court of record alleging matters of fact; its ultimate pur- 
pose being to secure the approval of the court of its contents by 
setting out in detail the acts of the fiduciary performed in his official 
capacity; and the court should not receive or consider the account 
unless the same is duly verified. 

Estate of Maria Reed - - 59 

DESERTION 

When a defendant in a desertion case gives a recognizance, with 
surety to comply with the order of the court and, after default by the 
defendant, the surety pays a sum equal to the amount stated in the 
recognizance, the right of further collection is exhausted and the 
surety relieved. 

Commonwealth vs. Stauffenbcrg — _ _ 143 

DIVORCE 

The act of June 25. 1805, P. L. 309 gives a husband the right to 
obtain a divorce where the wife, by cruel and barbarous treatsnent, 
or indignities to his person, rendered his condition intolerable and life 
burdensome, but the husband must prove that the conduct of his 
wife rendered his condition intolerable and life burdensome as the 
result of her cruel and barbarous treatment and the evidence must 
show such a course of conduct. 
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time sufficient to give the court jurisdiction, he must satisfy himself, 
by personal inquiry of the fact of residence and report to the court 
that the residence as stated in the libel is bona tide and correct as 
well as the time during which such residence continued. 

Hinkg VB. Hinks - ,- .- 1044 

A decree pro confesso cannot be made upon a libel in divorce. 
Rule 17 requires the master in divorce to examine the witnesses upon 
all matters which appear relevant and material. 

The court, in the exercise of its d'scretionary power may permit 
the respondent to file an answer nunc pro tunc, before the report of 
the master is filed. 

Frita T8. Frilz 826 

EQumr 

When a case in equity presents a controversy over a title at law 
a court in equity should not assume jurisdiction until such title has 
been establislied at law, unless there be a strong and mischievous 
case or pressing necessity which entitles the party to call to his aid 
such jurisdiction. 

The case should be certified into the law side under the act of 
June 7, 1907, P. L. 440 to determine the legal question. 

Cos grove vs. Darkwaler Coal Co 24 

The act of June 7, 1907, P. L. 440 provides that where a bill in 
equity has been filed and the jurisdiction is questioned such question 
must be determined by the court before merits are inquired into and 
if the court is of the opinion that a question of law exists the case 
must be cert'f ed into the law side. 

Where a legal right is asserted it must be established at law be- 
fore a court in equity will assume jurisdiction, unless there is a strong 
and mischievous case or pressing necessity which entitles the plain- 
tiff to relief. 

Palmer vs. Sanner Hardware Co. 97 

On a bill in equity for an injunction to restrain the unlawful 
diversion of water from one stream, and its discharge into another 
stream in a different watershed, and the consequent damage to the 
plaintiff's property, it is error not to grant such injunction. 
McGonigle vs. St. Clair Coal Co _ „ 363 

The act of June 7. 1907, P. L. 440 requires the court to determine 
the question of jurisdiction in an equity proceeding before further 
action may be taken. 

Coal dirt or culm is personal property and a court of equity 
rarely takes cognizance of the misappropriation of, injuries done to 
or threatened against personal' property, especially where the lack 
of financial responsibility is not averred. 

Equity Rule 17 abolished the combination clause, interrogatories 
and averment of want of remedy at law, formerly required in a bill 
in equity. 

Baker va. P. & R. C. & I. Co ., 399 

EJECTMENT 

The Act of March 14, 1872, P. L. 25 relating to ejectments is 
still in force notwithstanding the Acts of May 8, 1901, P. L. 142, June 
7, 1915, P. L. 886 and June 12, 1919, P. L. 478. 
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A final Judgment, between the same parties or ttieir oriTies, Ml 
the same subject matter, tiiough in a different form of action U 
conclusive and bars any further action between them. 

Hart vs. Hart 152 

ELECTIONS 

An appeal to the Supreme Court, from a judgrm^nt quashJne a 
petition for a mandamus will be dismissed when the question raised is 
merely academic and a decision on the merits would be without effect; 
moot questions or abstract principles of law will not be decided. 

The act of June 10, 1893, P. L. 424 does not apply to nominations 
made by a t)ody of citizens acting as a political party which has 
not complied with the provisi<ms of the act. 

Brown vs. Leib _...„....___, 72 

EXECUTORS 

It is the duty of an executor who is given power to sell real es- 
tate to proceed to make sale of tlie same when the time haa arrived 
for the power to be exercised and, ordinarily, no application to the 
court is necessary and if such application is made, the order should 
be refused unless there are special circumatarkces which would war- 
rant Uie court in intervening. 

Estate of Charles D. Kaier .,„ 32 

Where an executor is given the power of sale, and a sale ia 
necessary to carry out the provisions of the will, and the executor has 
sold, the court will not interfere with the action of the executor when 
no improper conduct on the part of the executor has been shown, not- 
withstanding- the legatees under the will executed an agreement of 
sale, which antedated the action of the executor in making sale. 

When a power of sale is given to an executor, and a sale is neceS' 
sary to carry out the provisions of a trust imposed by the will, the 
executor is obligated by the directions as to the trust, and it is 
his duty td sell. 

Estate of E. J. Fry ™.. 76 

FOREIGN CORPORATION 

Where a foreign corporation is sued by summoits served upon 
the Secretary of the Commonwealth as its lawful attorney and a 
judgment entered in due course such judgment will not be opened 
upon petition alleging want of knowledge of the action but failing 
to set up any defense. 

Bittvnbonder vs. Wolf Creek Coal Co, ._ 353 

ISSUE 

When it Is shown that there are contending parties for shares 
of stock in a building and loan association an issue will be directed 
to determine the rightful owner. 

Central B. & L, Assn. vs. Moore 395 

JUDGMENT 

A decree of distribution in the orplians' court is as solemn and 
binding as judgment in any other court of record. 

The procedure to open judgments is well established by law and 
long practice and must be followed. 

Estate of Catharine Hildenbrand 56 
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LATERAL SUPPORT 

In the absence of malice, wantonness or negligence the right to 
equitable interference as to lateral support is restricted to the land 
in its nat'inil condition and such right cannot be enlarged. 

Equity will not interfere where the injury can be compensated 
in damages, nor where the effect of the act or threatened act ts specu- 
lative, uncertain or problematical, nor where greater injury will be 
done by enjoining than by leaving the party to his redress at law. 
Home Brewing Co. vs. Thomaa Colliery Co 163 

LANDLORD AND TENANT 

When a landlord suffers his tenant to remain in possession after 
t'lc exp'ration of .a tenancy and receives rent from him a new ten- 
ancy from year to year is established and, in the absence of a new 
agreement, the tenant hold the premises subject to all the covenants 
in the original lease. 

When a lease is for a definite period and the tenant holds over, 
the landlord may treat him as a tenant by sufferance and turn him 
out without three months notice, previous to the end of the period. 
Cleary vs. Guzzinsky 408 

MINES AND MINING 

The owner or ojierator of a coal mine may deposit refuse apon 
his own land; if it is carried into a stream by extraordinary flood 
and spread over other land the operator is not responsible in damages 
to the lower owner, but if such refuse is deposited on land of the 
operator from which it is washed into the stream by ordinary storms 
or if he deposits such refuse directly in the stream, the operator is 
liable for damages sustained by such negligence. 

The deposit of such refuse and resulting damage is a private 
nuisance and the proper remedy is an action ur trespass. 

McGonigle vs. Saint Clair Coal Co „ 106 

An owner of land abutting on a highway may use the land for 
his own purposes in any way not inconsistent with the public ease- 
ment, and is entitled to all profit and advantage tiiat may be derived 
tlicrefrom. 

An abutting owner owning coal under a public highway has the 
right to mine and remove it, but the removal must be done in such 
uiunncr as not to injure the surface of the highway, or create 
a condition whereby injury may follow later. 

A coal company acquired no right to interfere with the surface 
of a pubic highway for the purpose of mining coal, under an agree- 
ment ivith t'le highway supervisors or their attorney that another 
road should be provided by the company, inasmuch as an encroach- 
ment or obstruction was a nuisance per se which could not be legal- 
ized un'ess the highway was vacated in the manner provided by law; 
nor can laches be imputed to the Commonwealth under the circum- 
stances of the case; and occupancy of the property inconsistent with 
the public rights, is a public nuisance; and no length of time will 
legalize a public nuisance. 

A pubic highway is the property of the people of the State and 
tho public r'ghte cannot be lost by nonuser or Dy municipal action not 
expressly authorized by law. 

Where a coal company has wrongfully mined under a public high. 
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way, the supervisors as municipal authorities are the proper officers 

to ask for a compulsory manda^ to redress the injury. 

BreiscU vn. Lucust Mountain Coal Co. 47 

MUNICIPALITIES 

The act of Mawh 31, 1860, P. L. 400 makes it unlawful for any 
manager or agent of a municipality to be interested in any municipia 
contract. ' , . 

The act of May 28, 1907, P. L. 262 prohibits borough officers, 
agents and employes from being Interested in any contract for the 
sale or furnishing supplies to the borough and provides for forfeiture 
of office or appointment. 

The act of May 8, 1919, P. L. 137 validates defective ordinances 
tot paving. 

Borough of McAdoo vs. Dailey , „..',. 126 

The Act of July 26, 1913, P. L. 1374 (Public Service Company 
Law) and the Act of June 1, 1915, P. L. 685, giving to cities the 
power to regulate and license certain motor vehicles, are not re- 
pugnant nor inconsistent The provisions of the two acts, so far as 
they relate to the same subject, are not irreconcilable and there is 
no express repeal in the latter act. 

An ordinance passed under the provisions of the Act of June 
1, 1915, P. L, 685, designating certain streets on which Interurfaan 
busses ^hiould be operated, and forbidding such operation upon other 
streets of the cty, is not an unreasonable exercise of the power 
conferred in that act, nor does it conflict with the provisions of the 
Public Service Company Law. No individual has the right to operate 
as a common carrier, a motor vehicle for the transportation of persons 
and property without first obtaining from the Public Service Com- 
mission a certificate of public convenience, but the authority to desig- 
nate the city streets over which such motor vehicle shall operate is 
by the Act of 1915 vested in the municipality. 

Sel/er vs. City of Pottsville _ 348 

NEGLIGENCE 

It is vain for a passenger alighting from a street car to say that 
she did not see the obstruction which caused her injury, when, by 
iu&lng her sense of sight, she would have seen her danger and been 
able to avoid it. 

Sweeney vs. Schuylkill Ry. Co _.... 1 

The driver of a wagon, or other vehicle, is required, at all times, 
in the exerciss of due care, to make use of all his faculties when en- 
gaged in traveling along a public highway, to discover dangers. He 
must, at certain places pause to afford his faculties full play that he 
may better protect himself; when he has reason to suspect from the 
condition of the highway or an unusual disturbance of his vehicle, or 
tejm, that a danger exists, or something is wrong with the highway, 
it is h"s duty to stop his vehicle, and investigate. If. notwithstanding 
the warning given by the ordinary use of his faculties, or the con- 
dition of his vehicle, he persists going forward, the municipality will 
not be liable for any injury that may befall him. 

In such a case the plaintiff was guilty of contributory negligence, 
OB he did not use his faculties as the law requires, either in looking, 
feeling or appreciating difficulties plainly patent to an ordinary 
person. He should have seen the diverging roads and separating 
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horaeB, and noticed tiie tilting of the wSgon, and taken precaution 
accordii^ly. 

Shnman vs. N»rt Union Township .. - .— 44 

In an action against the director general of railroads for dam- 
ages caused by the burning of a bam, it appeared that according to 
the evidence of the plaintiff, a fire was aiscovered by defend^t's 
employees in the plaintiff's field at a point 76 to 90 feet from the 
tracks. After the fire in the field had been extinguished another in 
a bam about 420 feet from the defendant's right of way and acroBS 
a public mad was discovered. There wag no affirmative evidence that 
the fire from the field was communicated to the bam, and it was not 



ine 420 feet away. Under sudi circumstances, the negligence o 
defendant was not the proximate cause of tiie burning of the bam, 
and it was not error for the lower court to enter judgment non ob- 
stante veredicto. 

Bartolet vs. McAdoo ,. 52 

When the facts and circumstances shown by the plaintiff fail to 
prove negligence or warrant an inference of negligence the presump- 
tion is that the employe was performing his duty in a proper manner. 

A child is presumed to arrive at the age of discretion when seven 
years old and when under that age it is the duty of the parent to 
exercise due care over it and if the child is permitted to go into a 
dangerous place the parent is guilty of contributory negligence. 



Welkcr vs. Eastern Pa. Rys. Co. . 



The burden is upon the plaintiff to prove defendant's negligence 
and upon the defendant to prove contributory negligence. 

Where no error is assigned to the admission or rejection of tes- 
timony or to the charge of the court the court will overrule a motion 
for a new trial. 

Greiner vs. Crone — ™ 330 

If an emergency presents itself so unexpectedly and so quickly 
that it confuses one who must act and deprives him of ability to 
exercise his best Judgment the Jury is warranted in finding the 
defendant not guilty of negligence and such finding will not be 
set aside by the court upon a motion for Judgment non obstante 
veredicto. 

Wee vs. Schuylkill Railway Co 334 

Where a lurough maintains a traffic pole upon a street and fails 
to properly illuminate it, it is guilty of negligence but that must be 
the proximate cause of an accident in striking it; where a traveler is 
blinded by the lights of an approaching automobile and for that reason 
stnkes such pole there can be no recovery because the pole was not 
the proximate cause of the accident 

In determining what is proximate cause the tme rule is that the 
injury must be the natural and probable consequence of the negli- 
gence, such a consequence as under the surrounding circumstances of 
the case might and ought to have been foreseen by the wrongdoer as 
likely to flow from his act. 

Beadle vs. Borough of Mahanoy City 378 

Where a motorman on a trolley car uses his best Judgment and 
keeps the car under control when approaching an automobile which 
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ii being driroi in an indifferent manner, without proper effort to get 
off the track, and a collision occurs the defendant company cannot 
be held guilty of negligence in an action to recover damages. 

Dietrich vs. Poltsvllle Union Traction Co _- 388 

PARTIES 

The right of a use plaintifl to maintain an action depend! upon 
the light which the legal plaintiff has to maintain an action agauut 
the defendant. 

When the lessor releases the subJeisee be wsiveB all rights which 
be bad against tlie lessee. 

Wenzd vs. Brcnnan 11 

PARTITION 

When an answer is filed to a petition for partition and seta np 



Estate of Thomaa W. Williams 

PRACTICE 

The statement must set forth a cause of action with i 
and precision and the proofs must correspond. 

An action founded upon a breach of an express cmtract cannot 
be sustained by proof of a breach of an implied contract. 

An averment in an affidavit of defense that the goods were 
bought upon an express contract is sufficient to defeat Judgment in 
an action upon a book account, 

Rodestein vs. Fried .„.. 15 

A statement of claim which sets out the amount agreed to be 
paid, the time employed and the rate per month is suffident. 
Gray vs. Wolf Creek Coal Co. 91 

When the pluntiff's reply to the defendant's counter-claim is as 
specific as the counter-claim judgment will not be entered withoof 
a trial by Jury. 

Weaver vs. Krapf ...- 9S 

Section 427, of the Act of 1919, P. L. 666 provides that excep- 
tions to findings of fact may allege that such findings are not sup- 
ported by competent evidence. 

In compensation cases the credibility of the witnesses is for the 
referee or the Board and the court cannot disturb findings of fact 
by either where there is sufficient evidence to sustain the findings. 
Bakunas vs. P. ft R. C. & I. Co. 11« 

The acts of March 31, 1823, 2 Smith Laws 144 and Hay 3, 1909. 
P. h. 408 makes a certified copy of the agreement of merger of cor- 
porations competent evidence to prove merger. 

The act of April 29, 1915, P. L. 207 provides that in cases of 
merger all rights of creditors and all liens shall continue unimpaired, 
Ac. 

The act of April 25, 1860, P. L. 669 provides that the provisions 
of the act of March 27, 1713 relating to limitation of actons shall not 
extend to any suit against any corporatitm which may have suspended 
business or made any transfer or aaaignments, Ac. 



oyGoo»^Ic 



The act of May 4, 1852, P. L. 574 givee the court power to 
amend all actions by changing- or adding the name or names of any 
party when it appears that a mistake has been made. 

Kuyaluwicz vs. Schuylkill Gas & Water Co. - 263 

In appeals from a justice of the peace the pleadings must oon- 
foim to the Practice Act of 1915, unless the parties agree in writing 
to pntceed on the transcript 

If, upon the trial of an appeal from the judgment of a justice of 
the peace, the cause is tried upon its merits without regard to the 
fact Uiat tihe defendant's set-off exceeds $300, it is too late after 
verdict in favor of the plaintiff, to raise the question that the set-off 
exceeded the jurisdiction of the justice. 

Blew vs. Phillips - ones Co - 298 

When a statement of claim alleges a breach of an express con- 
tract to which the plaintiff was not a party and the evidence in a 
former action showed that there was no breach the matter is res 
adjudicata and the aifidavit of defense raising such question of law 
must be sustained. 

Dodsoii Coal Co. vs. Delano 308 

A statement of claim which does not allege whether the contract 
sued upon was oral or in writing does not conform to the practice 
act of 1915 and the' defendant should move to strike it from the 
record instead of setting up such defect in an affidavit of defense. 
Stabinsky vs. King ..- 4412 

Rules of court have the binding force and effect of a ntatute and 
are to be complied with. 

Where a condemnation proceeding has been restrained by in- 
junction further action upon the same subject must wait until the 
equity proceeding is fully ended. 

Mar Lin Water Co. vs. Lehigh Valley Coal Co 41.'> 

REAL ESTATE 

1. A written contract with an agent to secure a purchaser, for 
real estate, does not empower him to execute a contract for its sale, 
unless thereunto specially authorised by writing. 

2. Where there is no evidence that a wife refuses to join in 
a deed, because of fraud or collusion witki her husband, liiere can 
be no decree for specific performance against her; nor against the 
husband alone, unless it be proved that the plaintiff offered to take 
a deed signed by th husband alone, and to pay the full amount of 
the purchase money. 

Wagner vs. Zcttlemoyer _,.. 316 

SPECIFIC PERFORMANCE 

Where no contract for the sale of land is shown to exist there 
can be no decree for specific performance. 

Estate of Kate Conrad „... 281 

TAX APPEALS 
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matter of convenience and practice and after hearing by one judge 
the proceeding follows the practice in equty and it is within the 
power of tile court in banc to review all findings and fix different 
amounts and pci'centsKes. A separate appeal must be taken from each 
assessment. 

It 's the duty of an owner of unseated land to return it to Uie 
county commifiei oners with a particular description and to furnish 
the name of the or'ginal warrant or waiTantce. 

Assessors and all other taxing authorities must assess, rate and 
value every subject of taxation for Local purposes according to the 
actual value thereof and at such rates and prices as the same would 
bring at a bona fide sale after due not'ce, but when the market value 
has tbuB been ascertained it becomes the duty of the court on appeal 
under the act of April 19, 1889, P. L. 37 to reduce the market value 
of liie property for tlic purpose of assessment so that the ratio 
between the market and assessed value shall be the same as tbe 
ratio exist' ng between the market values of all the real estate through- 
out the county. 

Appeal of Albert Thompson 2SS 

WARRANTY 

The act of May 19, 1915, P. L. 543 provides that where a buyer 
makes known to the seller the part'cular purpose for which tbe 
goods are required and it appears that the buyer relies on the seller's 
skill or judgment, there is an implied warranty that the goods shall 
be reasonably fit for such purpose. 

Dictrick vs. Carl _ _ , 27 

WAYGOING CROPS 

A tenant for years is entitled to but one rrop of winter grain, 
as a waygoing crop, for each year of his tenancy, 

A waygoing crop may be forfeited by the lessee tenninating his 
tenancy. 

Brobst vs. Troy ...- -,„. 2 

WILL 

Declarations by a party on his deathbed as to disposition of his 
property, with directions to secure a scrivener, cannot operate as a 
nuncupative will; the desire indicated was rather the disposition of 
his property by a written instrument. 

A will drawn by testator's attorney and duly executed in the 
presence of two witnesses, will not be revoked by the expressed desire 
of the testator, where it appears that the testator stated his desire 
to change his will so as to give his estate to his two childreen by his 
divorced wife; that he directed that some one be sent for to draw a 
new will; that he persisted for twenty-four hours thereafter in such 
desire until he became unconscious and shortly afterwards died; that 
diligent efforts were made by his divorced wife to secure a scrivener; 
that testator asked her and a friend of such wife to be "dependable 
witnesses;" and that five days elapsed, after testator's death, before 
an alleged nuncupative will, of which the divorced wife was one of the 
witnesses, was reduced to writing. 

Such a writing, even if it were a nuncupative will, could not be 
held to revoke the previous will, in view of the Act of April 8, 1883, 
P. L. 249, which expressly provides that a prior will can be revoked 
by a nuncupative will only when the latter is "committed to writing 
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in the lifetime of the testator, and after the writing thereof Is 
read to or by him, and allowed by him, and proved to be ao done 
by two or more witnesses." 

Glebus's Estate .,_ 40 

1. Notwithstanding: the time of payment is not definitely fixed 
in the obligation, and maturity may not occur until after the death 
of the obligor to the obligee, and the obligor has lost dominion and 
control over the same the paper is not a will because the act of the 
obligor 'is irrevocable; irrevocability beng an essential element of a 
will, and irrevocability destroys the testamentary character of the 
paper. 

2. When a paper contains a promise to pay out of a particular 
fund, it does not amount to an assignment of the fund as against 
the holder of the fund unless he consents to the appropriation by an 
acceptance of the terms of the paper, and it is not binding upon 
other parties in interest in the absence of notice and consent. 

3. Every man has the right to do with his property as be sees 
fit, and the fact that he transacts businees a short time before his 
decease, and during his last illness does not invalidate his actions 
in the absence of any proof of fraud, undue influence or mental inca- 
pacity. 

Estate of Hiram Moyer 63 

Where a will works an equitable conversion of the real estate 
a sale is necessary to effect a distribution of the estate and when 
the executor has such power a partition proceeding is not proper. 
Estate of Charles D. Kaier - ,. 81 

The Public Service Company Act. of July 25, 1913, P. L. 1374, 
contains no provision relating to the kind of evidence which may be 
received and acted upon by the commission; but, the commissioners 
not being considered as judges learned in the law, the legislature did 
not contemplate that the strict rules of evidence should be applied 
to their hearings. 

In a crossing proceeding between a railway company and an elec- 
tric railway company, the latter cannot allege that a contract between 
the railroad company and the railway company's predecessor in title, 
was not proved in accordance with law, where it appears that a copy 
of the contract in question was offered by counsel for the railroad 
company, with a statement that it was a copy of the agreement taken 
from the files of the company, where the originals of all agreements 
were kept, and had been prepared and verified by himself, such paper 
being presumably a copy of one on file, as required by the Act of 
1913, with the commission, and its accuracy not being challenged. 
Schuylkill Ry. Co. vs. Public Service - 87 

Where a person has testamentary capacity, but is so weak, 
physically or mentally, as to be susceptlb'e to undue influence and a 
substantial part of bis estate is left to one occupying a confidential 
relation to h''m, the burden is upon the latter to show that no im- 
proper influence controlled the making of the will, but in a case 
where the decedent's testamentary capacity is conceded and 
there is no evidence of weakened intellect, the burden is upon those 
assertng undue influence to prove it even where the bulk of the 
estate is left to one occupying a confidential relation. 

Estate of William Buechley 267 

An infant cannot act as administrator nor executor and wlien 
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all persons entitled to administer arc under af^e the ref^ister may 
Erant letters to any other At person, subject to termination as pro- 
vided by the act of March 15, 1832, P. L. 135. 

A minor cannot make a will; act of April 8, 1833. P. L. 249. 

The register of wills may revoke letters improperly granted. 
Stahler vs. Moser 359 

WORKMEN'S COMPENSATION 

Where a conclusion of fact is deduced from other facts establish- 
ed the latter facts should be fully set forth in writing. 

Section 425 of the Workmen's Compensation Act of 1919 re- 
quires the board to make a statement in writing of the facts found 
by it. 

Under Section 423 of the said act the board may disregard the 
findings of fact made by the referee. It may, in addition to the 
evidence taken before the referee, take other evidence, and it may 
base its findings either upon the evidence taken before the referee 
and the board, or exclusively upon that taken before the board. If 
the board takes into consideration the evidence taken before the 
referee, that fact should be made to appear of record. 

Under Section 416 of the said act the board may treat a failure 
to answer a material allegation in a pBtition as an admission, or re- 
quire proof of the fact, notwithstanding the admission. When the 
board elects to disregard such an implied admission, and requires 
proof of the fact of its own motion, its action should be made a 
matter of record. 

Admissions may be estab^shed by pleadings, even though the 
pleadings were filed in an action wherein the parties are not identical 
with those upon the record. 

Appeals from the action of the Compensation Board to the court 
of common picas can only be taken on matters of law. The evidence 
t»ily becomes a part of the record for the purpose of review, when 
by an exception filed the question that there is no competent evi- 
dence to sustain the award is raised. 

Angcllo vs. P. & R. C. * I. Co 18 

When the evidence in a case for compensation shows that it was 
sufficient to sustain the findings made by the referee the court will 
not disturb the finding. 

Dumblusky vs. P. & R. C. & 1. Co - _, 25 

Where c 

company on the ground that at the time of the death of the deced- 
ent, he was in its employ in connection with its interstate commerce 
business, the burden was upon the company to show this before the 
referee. 

If the referee decides that the burden was not met, and makes 
a finding from which the court of common pleas cannot determine 
whether the deceased was, or was not, en^ged In interstate com- 
merce, the referee's award in favor of the widow will be sustained by 
the Supreme Court. 

Smith vs. P. & R. Ry. Co. 38 

1. Section 30$ of the Workmen's Compensation Act provides a 
schedule of compensation for (a) injuries resulting in total dis- 
ability; <b) for injuries resulting in partial disability; and <c) for 
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permanent injuries due to a lose of one or more specified members 
of th« body. 

2. An agreement for compensat'on made to compcnse a disa- 
bility resulting from a fracture of the leg, "to continue within the 
limitations of the Woifanen's Compensation Act," will not be ter- 
minated at the end of 150 weeks, on the ground that the compensable 
injury is, as a matter of law, a permanent one resulting from the 
loM of a foot 

Borskia vs Lehigh VaUey Coal Co. ™ 322 

Tlie Workmei's Compensation Board is not obliged to follow the 
nilefl <rf courts in law and equity in determining whether or not to 
B«t aaide a "Vnal receipt." Where such receipt is given and the con- 
dition of the claimant changes, the Workmen's Compensation Board 
may go bdiind the agreement and consider the case on the merits. 

Here delay for three days in applying for treatment is not a 
refosat to accept reasonable surgical aid, where the testimony of the 
en^oyer*! surgeon was that the injury might have been no less seri- 
ous even if it had been treated immediately. 

The Amending Act of June 26, 1919, P. L. 642, was not designed 
to snbstaiitially reraiact the old taw as to contributory negligence 
nor to deprive an employee of u>mpenBation because he did not follow 
all the directions of all the physicians and surgeo>ns deputed to look 
after him. Its purpose was to allow a defense by the employer where 
injury or larger incapacity are entirely the result of unwillingnesa of 
the employee to receive treatment. 

Parlovich vs. P. ft R. C A I. Go. 370 
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